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Document A141 “ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the day of in the year two thousand fifteen (2015). 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County SchooIsSouth Carolina, a political subdivision of the State of South 
Carolina. 


and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location.and detailed description) 


Request for Proposals No. 1415-91 


ADDITIONS AND DELETIONS: 

The author of this document has 
added Information needed for its 
completion. The author may also 
have revised the text of the original 
AlA standard form. (An Additions and 
Deletions Report that notes added 
information as yvell as revisions to 
the standard fofm text is available 
(from the author and should be 
jreviewed. A vertical' line in the left j 
tmargin of this document indicates j 
where the author has added 
necessary information and where 
the author has added to or deleted j 
from the original AIA text. 

This document has important legal 
( (consequences. Consultation with an 
'attorney Is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also, 

encouraged with respect to.. 

professional licensing requirements , 
in the Jurisdiction where the Project > 
is located. . 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file Is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the \ 

requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) j ( 

; j 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed,) 

| Per "Design Requirements" published for Solicitation No. 1415-91. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

| Per "Design Requirements" published for Solicitation No. 1415-91. 

1 I 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and seivices; legal description of the site; etc.) 

_ __ .. I 

I Per "Design Requirements" published for Solicitation No. 1415-91 . 

I i 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification;, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement' of energy ^efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A HI™ 2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable- 
Objective.) j ■ 

. . ■: » 

| Per "Design Requirements" published for Solicitation No. 1415-91 . 


§ 1.15 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

I < 

| Per "Design Requirements" published for Solicitation No._1415-91 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No._1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultantsdnd Contractors at the' 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] / \ \ 

j / \ V y" 

.1 Architect j j I 


.2 Consultants 



.3 Contractors 

/ ( 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 



\ \ 
- 

! 
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§1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 


§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

! ;j 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

J J 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any pther information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the profocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:| 

. . .i i i .! 

Mark Wolfe, Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

mwolfe002@horrycountyschools.net 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

....... .. ' I. 

N/A 

i * I 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X:] Litigation in a court of competent jurisdiction 
(Paragraphs deleted) 


AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA 51 Document is 
protected by U.S. Copyright Law end International Treaties. Unauthorized reproduction or distribution of this AIA’ 1 Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208 1 which expires on 07/14/2016, and is not for resale. 

User Notes: (911356760) 


PAPR - 003494 




§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. / j 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, cither 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents j 

shall not be construed to create a contractual relationship of any kind between any persons Or entities other than the 
Owner and the Design-Builder. i j 

| | 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

J 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction hy the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultants) under their respective agreements. Instruments of Service may include, 

without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 1 

materials. 

I 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how thfe • 
Design-Builder proposes to conform to the Design-Build Documents for those portions of tjie Work for which the j 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and sHall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of thijs Agreement as. a 
design professional or specially skilled and knowledgeable construction industry member ojr construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. i J_ J 1 

i | 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. ...... - 

§ 1.4.9 Consultant A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 


extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is ” 
referred to throughout the Design-Build Documents as if singular in number. «......... .... 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information, Confidential Information is information containing confidential or business 

proprietary information that is clearly marked as "confidential." ! J 

I i 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of thd Work. 


§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

i i 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder fof performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

j j j ■" j 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 

(Paragraphs deleted) 

§ 2.1 number not used] ! i 

(Paragraphs deleted) i j 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 ) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 

(Insert rate of monthly or annual interest agreed upon.) 

N/A ' . -•! j 

(Paragraph deleted) ■ . 1 J 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner ] 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. i 


ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. / \ 

Building Permit and Other Permits and Fees: No general building permit is required fin accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required t6 provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion ofthe work. 


§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the,, - 

Design-Builder’s behalf with respect to the Project. - v 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build \ 

Documents by the activities, tests, inspections or approvals ofthe Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws. Statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 
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§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

S !. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

ri 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other; 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Birilder. 

| | ^ i j 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documentsrcquired to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. { 


The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 

..... j 

§ 3.1.8 Progress Reports ■ 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As staterj in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in i j 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software] 
showing estimated percentages of completion and other information identified below: 

, 1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s]; 

Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and "• - 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


\ 


> 


compensation and 


| (Paragraphs deleted) 

§ 3.1.9 Design-Builder’s Schedules j f \ 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the jj 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, andshallinclude 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 
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§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate '(i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, aind (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services, 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal Schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided ip Section 3.1.91.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated fo reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall hot be entitled -jto any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. ! 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents requite 
Submittals until the Owner or its designee has approved the respective Submittal. j ' ■ 

. ' [ I 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be t. 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. / \ 

/ /' \ ' / 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
. - - — .." ’ - 1 :, shall :ci ' * " * 


drawings, calculations, specifications, certifications, shop drawings and other Submittals, shallcontain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written . 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy aind completeness of 
the services, certifications or approvals performed by such design professionals. 


§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be \ 

considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, ( \ 

alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

” ~ .. ' 

§ 3.1.13 Royalties, Patents and Copyrights * 

§ 3.1.13.1 The Design- Builder shall pay all royalties and license fees. 
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§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 

However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly ftirnished to the Owner. If the Owner receives notice from a [latent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. j ] 

; 3 

i f..”... 

§3.1.14 Indemnification ] 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hpld harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,j or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be cohstrued to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist a| to a party or person 
described in this Section 3.1.14. 

1 I i 

j { | 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, ~~ j 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

" i 
1 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to j 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written i j 
notification to the Design-Builder and the Architect, Consultants, and Contractors'w|iose agreenjentjs 
are accepted for assignment; and * ' | j 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1,15.2 Upon such assignment, if the Work has been suspended for more than 30 days, tfrc compensation finder 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign th’e 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement' to a successor! 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor: 
design-builder’s or other entity’s obligations under the agreement. 


§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. - 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General / 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by file Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 


[Numbers §4.2 & §4.3 intentionally not used] 
(Paragraphs deleted) 
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§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarifications, 

assumptions and deviations from the Owner’s original Design Requirements and the 
Design-Builder’s original Proposal Development Documents as proposed in the Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; j 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and. 

.6 The date on which the Design-Builder’s Construction Proposal expires. j 

v' | 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. r”~| 

1 j n 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder sfiall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

i ! 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information, |f 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the j 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall j 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 1 
Work in accordance with the Design-Build Documents. 


§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 

Regulatory Agencies as a portion of the permitting and approval process for this work. < 

.' ,v * S \ 

§ 5.2 Construction j /" % \ 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to'execution 
of the Design-Build Amendment. \ j j 


§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to thjp execution of (he 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the j 
Design-Builder’s Proposal. 




§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. f 


§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

j i 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one j 
(1) record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 


t 


i 


1 
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the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria fjbr Lterials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

I t ___ J 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall j include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 

f" 1 

! 1 r- -f 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration anjd not limitation, the 
following: | ! : 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. j 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. ; 

D. Equal Pay Act of 1963, as may be amended. ' 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 1 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in i 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity J 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for., 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than j 

$ 10 , 000 . 

/ .\ / J 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as Worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. ' j 

| I , I I 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced,? and dedicated project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted Work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 

District. / 

/ y a. \ 

I i 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at. least one (1) fiill-time, ?. >, 

competent Worksite Superintendent and, if required by the Contract Documents, ap additional part-time or j 

full-time, competent secondary Worksite Superintendent if expedient for the size and sccjpe 6f the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the Work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
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OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendent(s) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binUing as if given to the 
Principal of the Design Builder. 


f 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 


labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilii 


ies, transportation, and 


other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-fBuilder may make 
substitutions only in accordance with Article 6. 

|| | i 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employmentjof unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely, 

scheduled to go into effect. . " | 

1 ■" i 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay fof thd 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that^re \/ 

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. Thd Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in-writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 


Design-Builder may proceed as provided in Article 14. 


/ 


i 


§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of * 

burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents,- the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other op erations that do not affect those rem ains or features. Requests for 
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adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 


§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amqunts, and by such 
persons or entities as the Owner may direct, but the Design-Builder shall not be required to< employ persons or 
entities to whom the Design-Builder has reasonable objection. . ! 

1 i 

Elementary School Allowances 

1 

j 

i ' 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) j 

HVAC Controls 

$ 500,000 

|] 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 

Owner Contingency 

$1,000,000 


/ £ 

Middle/Intermediate Schools (PER SCHOOL) 

i.J L_ , 

j 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 

$ 350,000 (Materials only) 

1 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle =$1,250,000) j 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

,1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall bq Included in the 
Contract Sum but not in the allowances; and / \ 

.3 whenever costs are more than or less than allowances, the Contract Sum shall b^ ! adjusted Accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between factual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs undeif 
Section 5.6.2.2. i I ) 

! I.,.i L. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 1 .— . 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 

Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 

to whom the Design-Builder has made reasonable and timely objection. f / x \ 

! . j \ \ 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the s j 

Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or .equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within |4 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

! r 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. \ 

j j 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Sectioji 
9.10.2 as a record of the Work as constructed. 

| | | 

§5.9 Use of Site ..’ 1 —*. j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall < 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separ4te ■ 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. I 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. / \ 

I /’ .- ■ V ,■ 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, thq Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. j j 1 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants acicess to the Work i|i 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply With while at the site: - - 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Pfbject with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially Similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims: that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. j j 
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§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after aljoint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.; 

S I I I 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or ajsepprate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepared written Report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner of separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other." 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed .activities.or defective 
construction. j 


§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2,5, 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

/ / \ \ / 

§ 5.15 Owner’s Right to Clean Up , l 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish/the 
Owner may clean up and will allocate the cost among those responsible, j 1 j 

1 i -I ^ — —... 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in, 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder ./The Owner may 
issue a Change Directive without agreement by the Design-Builder. j 

j i 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-puijd Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order-or Change Directive. 
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§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. j 

| | 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Desigri-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

j 1 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order, 

1 ! ! 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: j f | 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 

permit evaluation; j... 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 
.4 As provided in Section 6.3.7. 

r ' 1 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities j 
originally contemplated are materially changed in a proposed Change Order or Change Directive so. that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, j 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

I / \ \/ 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith; 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

I L __ 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in.such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless,Otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited; to the following: 

.1 Additional costs of professional services; S j 

.2 Costs of labor, including social security, unemployment insurance, fringe behefiis required by 
agreement or custom, and workers’ compensation insurance; 

.3 Costs of materials, supplies and equipment, including cost of transportation, {whether incorporated or 
consumed; > , -—- —,.... 


I 

' 

i 


{ 

i 

j 


l 

> 
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.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and j j 

.6 Additional costs of supervision and field office personnel directly attributable to' the change. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable (to the change in contract 
pricing shall not exceed the following: { — —-. 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of fivq percent (5%) is 

allowable by the Contractor for administration of the sub-contract. \ 

II I 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total pontract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of air"’™" " 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. > 


§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. / \ ^ y 

j f \ if 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. 1 The Owner will 
make an interim determination for purposes of certification for payment for those costs deejnetj to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior tp execution) of {he 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. ‘ —.- - 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall'be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. f / 

j 

ARTICLE 7 OWNER’S RESPONSIBILITIES 

§ 7.1 General J 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. ... . „ 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner , 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. i i 

| ! .. ... 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not require^ by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding site utilization 
where essential to the execution of the Project. I j j 

I | 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. j " " * * ."t 

! . _ .. | 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. , 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with] 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons os entities employed or 
retained by the Design-Builder. j ; j , 

j 1 / 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder,:the Ownerjshall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for ]: 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder, In such event, the Design-Builder Shall speeify the services - : 

required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other,consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

/ / \ \ 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

j ! 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals, Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipments systems; or for l 

determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 

AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AI A* Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239S86208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (911356760) 


PAPR - 003508 



responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to pennit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,-3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly: of which the item is 
a component. 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers, 

I ri 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. \ j • j 1 

! j | | 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the W:prk in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over o| charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,; or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. ! ’ ~ j 

| .... j 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers,,theif agents qr j 
employees, or other persons or entities performing portions ofthe Work. | 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. ! 


§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder foils to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, , * 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. j | j / 


§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the DesignjBuild Doctimepts 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, withoiit prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy ofthe 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under|§ 3.1.9. 


I 


ARTICLE 8 TIME 
§ 8.1 Progress and Completion 
§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing., 
the Work. 
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I; 


§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time, 

! I 

§8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

j ' . ..... ' j 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption df athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption pf the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among jthe 1 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time } j 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act op j 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered ih thje 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes i. 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

- j j 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

f / \ \ / 

(Paragraph deleted) J / \ 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional timfe, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the yonstructiop schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. 

! 1 \ \ | 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-ciimu ative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
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days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

1 1 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

j "j 

§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be; 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material supplier!, an'd shall 
reflect retainage if provided for in the Design-Build Documents. 

.. . i 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the ; 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 1 
entities providing services or work for the Design-Builder, unless such Work has been perfprmcd by others whom j 
the Design-Builder intends to pay. j \ 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the > 

Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment /stored off the site. 

. | , | / ' 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an ; 

Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder furthef 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Bpilder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the \ 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or In part as provided in 
Section 9.5.1. 1 

I____ j 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to -- -i 

protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
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Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the. whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such! claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 1 \ 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or ,] 

| .7 repeated or substantial failure to carry out fire Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for qmolmts 
previously withheld. j j | j 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at it.s sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed tp make payment for Work properly performed or material or equipment suitably delivered. 


§ 9.6 Progress Payments . -j j 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing i 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a silnil&r manner. ] 

| 1 j 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant^ Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentag es o f Completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor;. 

| | 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 


•-■J 
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§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


| (Paragraph deleted) 

§ 9.7 Failure of Payment , 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, \Vithin the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Cohtrabt Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

I I 

§ 9.8 Substantial Completion j 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the OjOTfesr in accordance with 
this Section 9.8. I i i 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Oyvner agrees td; accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy] permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items tb be completed or] 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the' 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 1 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Desigh-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use,; the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct slich item ] 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspectioij 
by the Owner to determine Substantial Completion. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date ,6f Substantial■/ 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items; on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in; the Certificate, of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of thd Design-Build 
Documents. / / 

I / 

| 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public™" 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the . . 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
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responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

• | ;1 
§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder $hal) jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the conclition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

1 | 

§ 9.10 Final Completion and Final Payment j ] 

§ 9.10.1. Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make, such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully perfortned, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 1 

! } i 1 

k ■ . s . J 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until tlfe Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other'indebtedness , 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such Us receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in j 
such form as may be designated by the Owner, If an Architect, a Consultant, or a Contractor, or other person of ! 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the ’ 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including.all costs and 
reasonable attorneys’ fees. / \ 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through ho fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon appli cation 
by the Design-Builder, and without terminating the Contract, make payment of the balancedue for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed; or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accented shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be m'ade under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
. 1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; f j 
.4 post-occupancy services to be provided by or through the Design-Builder, j 

S j 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. ; 
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ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property j ; 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to j . | 

.1 employees on the Work and other persons who may be affected thereby; j j 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 

site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Desjgn-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,'pavements, 

roadways, or structures and utilities not designated for removal, relocation of replacement in the 
course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, ;or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and j 
performance of the Contract, reasonable safeguards for safety and protection, including positing danger signs and 1 

other warnings against hazards, promulgating safety regulations, and notify owners and usdrs of adjacentsites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are , ,., 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision.of properly qualified personnel. , ' ' 1 I 

f* | j 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage oij loss insured under! 
property insurance required by the Design-Build Documents) to property referred to in Secfions 10.2,1.2 and ‘ 

10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone L 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

/ .? \ \ y 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents, This person shall be the Design-Builder’s superintendentiunless 
otherwise designated by the Design-Builder in writing to the Owner. j j 

j i i : : 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. i 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to th?,other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. / f \ \ 

\ j '• 

§ 10.3 Hazardous Materials j 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included jin the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate j |to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or-— 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
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recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 


§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless..Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence 6f such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in!the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Cbntract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

i ! i -j 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Buijder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury dr death asjdescribed 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is ' 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 


§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be, ! 

responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Buildef’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for ! 

remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 


§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held Jiable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense . 
thereby incurred. j | I 

i| M 

§ 10.4 Emergencies i j 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 

discretion, to prevent threatened damage, injury or loss. 


j 


ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work ... 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is iri accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuildjDocuments, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Btiilder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Tinje will be adjusted as 
appropriate. 
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§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

! i 

§ 11.2.2 After Substantial Completion * 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement- of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 
give such notice promptly after discovery of the condition. During the two-year period for Correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after.receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

I 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work' first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the - 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the S 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the,, 
Owner. j j 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner qj 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of fhfe two-year'period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation ,of the Dcsign-puilder to 
correct the Work, and has no relationship to the time within which the obligation to compljl wifh the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced tp establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. j J ! 

j 

§ 11.3 Acceptance of Nonconforming Work ' j .' • 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shalfnot become accepted 
Work by inaction or implication. j 

i 

ARTICLE 12 COPYRIGHTS AND LICENSES i j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. Die Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of.their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 


! 


.i 

j 

j 


! 
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statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited; irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article J2. The Desigp-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,.in tjie event this { 

Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, , provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2)-provide the'Architect, 

Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless, the Architect,. . . 

Consultant or Contractor from all costs and expenses, including the cost of defense, related to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration "I 

or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses; 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the j j 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for j 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Sectioij 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. \ 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services unifer this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work,;the;Design-Biiildershall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming thp 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the I 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and tjme'to 
complete, the remaining Work shall be equitably adjusted. j 

§ 13.1.2 If the Owner, suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the \ * 

Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 

notice. 

\ j l \ 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes; (911356760) 


28 


PAPR-003518 




§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 


§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a peribd of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,* or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

be stopped; 1 ; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be* 
stopped; j 

.3 Because the Owner has not issued a Certificate for Payment and has not notified] the Desigh-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the DeSign-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Dtesign-Byilder’s request,, 
reasonable evidence as required by Section 7.2.7. 


§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the , 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays,or: j 

interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than' 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. • .... ) 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. ' I 

11 I ! 

§ 13.2.2 Termination by the Owner For Cause j } j. 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants; - • 
Contractors, or workers or proper materials; y 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; / / 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or \ 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

i i 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 
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.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1,15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Buildei; a detailed accounting of 
the costs incurred by the Owner in finishing the Work. i 

I I 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and ojher damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. } ! 

s n 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrlipt the 
Work in whole or in part for such period of time as the Owner may determine. 


§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 


§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

' . i 

' " ’*• •- 1 | 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

. 1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, \ ■* 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. ! 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, j_ j { 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

t i 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims a (id causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 
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§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 


§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the' Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

i ■" ‘' .. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 

writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 

the Contract and the Owner shall continue to make payments in accordance with the Desigft-BUild Documents. 

1 * 

* 1 

§ 14,1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. j ] -I 

if j i 

§ 14.1.6 Claims for Additional Time I | 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 


§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 


§ 14.1.7 Claims for Consequential Damages , ' ' 

The Design-Builder and Owner waive Claims against each other for consequential damage^ arisihgput of or relating 
to this Contract. This mutual waiver includes j J 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, I 
business and reputation, and for loss of management or employee productivity or of the services pf 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for..loss--of.profit 
except anticipated profit arising directly from the Work and otherwise available under this \ 


Agreement. 


I 


This mutual waiver is applicable, without limitation, to all consequential damages due to eijheij party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an aWard.bf 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build; Documents. * 

i 1 ......J i 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3,2.10 of Exhibit B to this Agreement, unless 30 days have- - 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims, 

/ / 

§ 14.2.2 Procedure j f 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14J1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 
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§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision.! The retention of 

such persons shall be at the Owner’s expense. ! 

I 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor;; 
change in the Contract Sum or Contract Time or both. The initial decision shall be final anc 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, tc 
resolution. 

8 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the 
Section 14.2.6.1. 


1 bidding on fife parties 
j binding dispqte 


terms of 


§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. , 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s j 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

| (Paragraph deleted) 

§ 14.3 Mediation I 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those , 
waived as provided for in Sections 9.10.4, 9.10,5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. j / i, V 

) j .1 / 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation snail .proceed in :advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. j j ; I 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. — 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 



I 1 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. • -1 

| ! 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. j - 

1 t 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language Jof such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent y/ith 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days ; prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services, j 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to. a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

" ' I | 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available , , 

thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. / 

l \/ 

§ 15.5 Tests and Inspections i / \ v 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required' by the Designi-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of pjublip 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with'thejappropriatfe public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangement's for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builde|- shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense, j 


.J 


! i 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build'Documcnts, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

I j 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

i 5 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Inform'atioh, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person of entity 
except as set forth in Section 15.6.1. j j jj j 

i ; » ! 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or govemniental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization , -1 I 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles dr 
(3) the titles of other documents published by the American Institute of Architects. 

| j 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized, / 
meanings. i / \ V 

j 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

j] . [ | 

The safety and security of District staff, students and the general public are cjf ufmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants, ; to the following: 


A. 

B. 

C. 

D. 


No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 

existing occupied building. __ 

No fraternizing with, threats to, or use of abusive or profane language in the presenqe of students, parents, -.,, 
visitors, or District representatives, agents, or employees. / / 

No improper attire, actions or gestures while on any District property. f 

No smoking on District property in conformance to Horry County Board of Education; policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to tlie individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative.. 

Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
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agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion Of this Agreement. 


Drug-Free Workplace 

. . 2 . -i < ^ 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. Thd drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 



Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books arid 
records relate to the performance of this Agreement and shall include all pricing and Change Order ( Attachment 
E) data. Such books and records related to the work covered under this Agreement ) shall be maintained-by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72)’ hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

i I ! / 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a mariner; to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South’ Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use: of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply withSectlon VLofU.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. / / 

j 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposufe of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 


\ \ 
I 1 

i I 
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Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

p~] 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http:// procurement. sc .gov/PS/ PS-irandivestment.phtm(.) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List , —~ ™.. 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 ALA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Btiilder 
.2 AIA Document A141™ 2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 
.4 AIA Document A141™-2014, Exhibit C, Sustainable Projects, if completed^ 

.5 AIA Document E203™ 2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 


.6 Other: 


This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K. G ardn er. Chief Financial Officer 
(Printed name and title) 


DESIGN-BUILDER (Signature,l 


(Printed name and title) 
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Additions and Deletions Report for 

A!A Document A141™ -2014 

1 * 

; * 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below ^11 text the author has 
added to the standard form AIA document in order to complete It, as well as any text the author may have added to or deleted from 
the original AIA text. Added text Is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and Is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:33:55 on 08/18/2015, 





Request for Pro posal s No. 1415-91 
PAGE 2 

C SUSTAINABLE PROJECTS 

D BUILDING INFORM ATIO N MODELING AND DIGITAL DATA 




Per "Design Requirements" published for Solicitation No. 1415-91 
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§ 1.1.7 The Owner’s design and construction milestone dates: 


t 2-Submission of Design-BuiIder Proposa 1: 


-Phased, completion dates: 


t 4-Substantial-Completion date: 


.5-Other-milestone dates: 


Per "Design Requirements" published for Solicitation No. 1415-91 


1 .. 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

(L is t nam e , l e gal status, addr ess and oth e r inferroat i en.l fComplete d with inform atio n stated Design-Builder’s 
Proposal] 


Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required. Article 3Y 


PAGE 4 


Mark Wolfe. Executive Director of Facilities (or designee! 

Hor ry County Schools 

Facilities Department, 1160 E Highway 50 

Conwav. SC 29526 

mwoLfeOQ2@horrycountysciwols.net 

843.488.6965 


Functional Performance Consultant (TBD) 
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[ ■ ■ ■■■ ] — X ; 1 _Litigation in a court of competent jurisdiction 

{——]—Other '.-(Speeify) 
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j | 
I 


§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner” means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or co nstructio n management, and such employees may, fr om time to ti me, perform various tasks or 
duties for or on beh a lf of the Owner under this Agreement. However, it is specific ally u nderst oo d that the Owner 
(including these agents and employees') ha s no obl igation or duty to apply specialty or professional knowledge and 
skill, and shall not be held to have undertaken to provide or perfor m an y aspect of the Ow ner’s performance of this 
A greement as a design profes sional or specially skilled and knowledgeabl e constru ction industry member or 
construction m anager, and this principle applies regardle ss of the O wner’s position titles or office division titles as 
may be applicable to such employees, j > 

PAGE 6 

§ 2.1 Co m p e ns a t i on for Work P e rformed Pr i or T o Ex e cut i o n of D esig n - Bu i ld Amendm e nt j 1 
§ 2.1.1 Unles s-etherwise-ag r ee d , pay m e nts for Work p er form e d prior to Ex e cution of the Design-Bui l d Amendm e nt 
s hall b e mad e month l y - . For th e D e sign Build e r’s performanc e of Work prior to th e e xecution of th e D esi gn Bu i ld 
Amendm e nt, th e Own er-s ha H- comp e nsate the D e sign Build e r as fo ll ow s . - 

(Insert amount of -o r b osis f o r, compensation, in e luding compens a t ion for any SustainabilkySertnees, or indica t e 
the ex hi bk in which t h e in fe r motion is provided If t h ere w il l be a limit on the total amount of eompen sationfbr 

W ork performed prior to t h e - execution of the Design Build Amendment, sta t e the amount of the - Ii m k.) 


§ 2,1.2 Th e hourly billing rat e s - for - s e rvic e s of th e D esi gn Builder and th e D es ign - Bu i ld e r’s Arc hite ct, Consultant s 
a n d - C o ntractor s , - i f any, ar e-se t - forth b e low. - 

(If applicable, attach an exhibit of hourly billing rates or insert-them below:} 


S 2.1 number not usedl 

I nd i v i du al or Po si t i on Rate 

: j 

§- 2.1.3 Comp e n s at i on for Reim bur sa b le Exp e n ses Pr i or To Ex e cution of D es ign - Bu il d Am e ndm en t 
§ 2.1 .3.1 Reimbursabl e Exp e ns e s ar e in addition to comp e nsat i on s e t forth in - S eet km 2 ;- L 1 and 2.1.2 and include 

expenses, directly r e lated to the Proj e ct, i ncurred by th e D e sign Build e r and th e D e sign Builder ’ s ’Archit e ct, -1 

Consultants, and Contractors, as follow s : 

A - Transportation and authorized - out of - town - tr a v el-an d subsist e nc e ; 

■A - D e dicat e d data and communication s e rvic e s, tel e conf e r e nces, Proj e ct w e b s it e s,'and e xtran e t s ; - 

A - F ee s paid for se curing approval of authorities hav i ng jurisdiction over the Proj e ct - ; - 

,4- Printing, r e productions, plots, - standard form docum e nt s ; 

tS - Po s tag e , handling and delivery; 

dj — Expens e of ov e rtim e work r e quiring high e r than r e gular rat e s,- i f authoriz e d in advanc e by th e Owner; 

A - Renderings, physical models, mock ups - , - professional photography, and pr e s e ntation mat e rials 

r e quested by th e Own e r; j / \ 

A- — Ai i-t a - x e s - l e vi e d on professional services and on r e imbursable e xp e ns e s j - a n d 

d)- Other Proj e ot r e lat e d e xpenditur e s, if authoriz e d in advanc e by th e Own e r. - 

§ 2.1.3.2 For R e imbursable Exp e ns e s, tho compensation shall b e the e xp e nses the D e sign Bu i ld e r - and - .th e 
D e sign - Builder’s Archit e ct - , - Con s ultants - and Gentr -a otors incurr e d, plus an administrativ e fe e of j p e rc e nt ( — 
of th e e xp e ns e s incurr e d. - 
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§ 2.1.4.1 Payments ace due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 ) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 



Buildin g Permit and Other Permits and Fees: N o ge neral building permit is required in'accbrdanc e with $ 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to ptovide mechanical! 
electrica l, plumbing and ot her such permits which may be re quir ed for p urposes of inspection at no additional 
cost to the Di strict. Excep t for permits and fees which are the responsibil ity of the Contractor in the Contract 
D ocuments, the District shall secure and p ay for n ecessary a pp rovals, easements, assessments, utility i m pact 
fees, permit s, and such charges re quired for the succ e ssful c ompl etion of t he work. 
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§ 3.1.6 When the Own er’s Desi gn Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. 1116 Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other ' v 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


I 

j 


The Office of School Fa cilitie s tOSFt shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state b uildings, including the District’s scho ol facilities; \ 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a mo nth! 
ba s is, or oth e rwis e as agr ee d to by the Owner and D e s i gn Build e r, As state d in the D esign Requirements, the < 
Design-Builder shall submit written progress reports to the Owner, reports, photo graph s of Work in pr ogress! and 
other data to the Owner electronically, or through the O wner’s o ption, project management software, showing 1 
estimated percentages of completion and other information identified below: 
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§ 3.1.10 Certifications. Upon the Own e r’ s written r e quest, the De3ign -B a i ider shall obtain from Design-Builder 
shall include in ea ch A pplication for Payment a certification from ea ch of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and servibes provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations! and, statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shallnot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beypnd the scope of their 
services. },. .,.} 


1 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Buijd Documents’reqUire 
Submittals until the Owner or its de si aiee has approved the respective Submittal. | \ | | 

i 

PAGE9 . .. j I 

[Numbers $4.2 & 54.3 intentionally not used! 

§ 4 .1.2 Th e D e sign Build e r sh all a d v ise th e Owner o n prop esed - s ft e-use and improv e m e nt s , s e l e ction of mat e rial s , 

and b u il ding s y s t e ms and e quipm e nt. Th e D es i g n Build e r s huH - d s o pro v id e th e Owner with recommendation s , - 

con sis t e nt w i th th e Own e r’s Crit e ria, on c o n s tructability; a va ri ab i l i ty o f ma te rials and lab o r; tim e- requir e ments for 

procur e m e nt, in s tallation -e nd co ns t r uct i on; and factors relat e d to construction cost inc l udin g , b ut not li m i t e d t o; 

co s t s of alt e rna ti v e-d e s ign s or mat er i als , preliminar y- budg e ts, lif e cyc le data, and pos s ibl e cost r e ductions. r „ i j 


§ 4.2 Ev al uat i on of th e Qwn er’sGriteria | 

§ 4 .2. 1 Th e D es ign Build e r shall sohedule and conduot m ee ting s with th e Own e r - a nd any - e t h e r n e c es sary j 

indiv i duals or e ntiti e s to disousa and revi e w th e Own e r’s Cri teri a as set fort h-i n S e otion 1.1.'The D e sign Build e r shall 

th e r e after again m ee t with th e Own e r to di s ou s s a pr e liminary e valuat i on of th e Own e r’s C r it e ria. Th e pr e liminary 

e valu a t i on s hall addre ss p ossi ble alt e rnative approach e s to d e sign and constr u ction of th e Proj e ct an d- includ e th e 

Desi gn - Build e r’s r e comm e ndation s , if any, with r e gard to acc e l e rat e d or fast traek sch e duling, proc u rem e nt, or 
p has e d - eonstruction. The pr e liminary e valuation s hall oon s id e r cost inf or m a t io n; cons tructability, and p r oc u rem e nt 
and construction s cheduling issu e s. / - ^ \ 







. '■ ■ J | • | B 










additional information from, or for work to b e com p l e ted by, th e Own e r; anticipat e d - dat e for th e 

D es ign Bu i ld e r’s Proposal; and dates of periodic d e sign r e vi e w sess ion s with th e Owner; and 

the following} / 

{his t additiona l inf ormation, if any , ~io be included in-the-De sign- BuUdar’s written report.) 

j / 


§ 4 .2 v3^ fhc Owner shall r e vi e w the Design Build e r’s writt e n r e port and - , if acceptabl e , - pr o v i d e th e D e sign ■ BuMd e r - 
with writt e n cons e nt to proceed to the developm e nt of - the Preliminary D e sign as d e scribed in S e ctionTg. - Th e 

cons e n t to proc e ed shall n e t - be und e rstood t o- modify th e Own e r’s Crit e ria unl e ss the Own e r and D es ign - Build e r - 

e x e out e a Modification ; 
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§ 4 .3 Pre l iminary Design 

§ 4 .3.1 Upon th e Own e r’s issuance of a writt e n cons e nt to proc ee d und e r S e ction 4.2.3, th e- D e sign - Build e r shall 
prepar e and submit - a Pr e liminary D es ign -t o^ e Own e r . - The Preliminary De s ign shall includ e a report identifying 
any deviations from th e Owner’s Criteria, and -s hall inolude th e following: 

A .Confirmation of th e allocations of program functions; 

x2- Sit e plan; j j 

x3- Building plans, sections and -e levations -; 1 

t 4- Structural syst e m; 

x5-Se l e ctions of major bu i lding syst e ms, inoluding but not limited to m e ohan i ea lr^ l e otrioal and 

plumbing sy s tems ; and 




. O w uwulv j|jcviuvuiiuuj ui uuuiviwuk- uiunmg nuvvu UCuCIlUHlg vUIldll UvlIUIl * X iui.vr.uiCi 

modeling. 

L -,J 



§• 4x3x2 Tbe-Owh-shal l r e vi e w th e Pr e limin aty D e sign and, i f -aeee pta - b l provi d e t h e- D esi gn - Build e r with wrirtm 
consent to proceed - to d e v e l e pment of the Design - Build e r’ s Pr e pe s al. TbePreliminary Design ‘shall not modify th e 
Own e r's Crit e ria u n l es s - th e Ow ne r an d D esig n - Build e r e x e cut e a Mod i fication : 


§ 4.4 Design-Builder’s Construction Proposal i j i j 

§ 4.4.1 Open the- Qwn er ’ siss t ia uc e ofa writt e n cons e nt t e- proc ee d under S e ction 4.3.2, th e D e sign Build e r shall 
pr e par e and s ubmit th e D es ign Bu il d e r’ s Propo s al to th e Own e r. Die D es ign B tn ld e r' - s - T he Design-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Pr e limma ry - Bes ig ft-documents and other information, including the Design-Builder’s 
clarifications, assumptions and deviations from the Owner-VCriteria^th e Owner’s or ig inal Design 
Requir ements a nd th e Design-Builder’s original Proposal Development Documents as proposed in 
the Own er’s procurement leading to this Agreemen t, upon which the Design-Builder’s Proposal is \ 
based; [ 

.2 The proposed Contract Sum, including the compensation m et h o d - and, if bas e d upon th e C o s t of th e 
Work p lus a f e e, a writt e n stat e m ent-ofies tim a ted cost organiz e d by trad e cat e gories, allowances, j 
conting e nc i e s . De s ign Build e r’ s F ee , and oth e r it e ms that compri s e th e Contraot Surm -method: 

.3 The proposed date the Design-Builder shall achieve Substantial < 
beneficial occupancy, if ap plicable a nd a cceptable to the Owner): 

PAGE 10 


.6 The date on which the Design-Builder’s Construction Proposal expires. 


r; 


§ 4.4.2 Submission of the Design-Builder’s Co nstruc tion Proposal shall constitute a representation by the 

Design-Builder that it has visited the site and become familiar with local conditions under which the Work is'to be 

completed. I 1 

! '...' 

$ 

... • I..,,.... 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents p re pared and submitted to 
Regul atory Agencies as a portion of the permitting and a ppro val pro cess for this work. 


" | f 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one j 
(T) record copy of the Contract Documents including appro ve d changes in good order and niarked currently to 
record ch anges a nd se lections made during performance of the work. A c opy of submittals accepted by the District 
shall also be maintained at the wor ksite. These items shall be available to the Arch itect and ilistrict when present at 
th e worksi te. When required by the Con tract Docu ments, the Contractor shall prov ide record draw ings on all 


Additions and Deletions Report for AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING; This AIA® Document Is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (911356760) 


PAPR - 003532 






increments of the work such as, by wav of i llust ration and n ot limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incor porated in to thejwork. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as -built" deta il to the Architect at final co mpletion of all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equip ment is required by t he Contract Documents, the District sha ll be entitle d to r ely li poni the acc urac y and 
completeness of such calculations and certifications. 

Contractor’s Qualit y Co ntrol Pr ogram: Th e Co ntractor s hall institute and maintain throughout the contract ” 
term a quality control program, designed to ensure the work performe d . is in accor dance with the Contract 
Documents, including any changes, at all times and in all res pects. The prog ram sh all in clude providing dail y 
supervision and conducting frequent inspections by the Worksite Superintendent ^). 5 I 

I J 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
bv all appli cable law s pertainin g to employment including, by wav of i llust ration and not limitation, the following: 

A. Title VII of the Civil R i ghts Act of 196 4. as may be amended. j j • 1 

B. Age Discrimination in Employment Act of 1 964. as may be am ended. 

C. Tit le I of the Americans Disabilities Act of 1990. as may be a me nded. 

D. Equal Pa y A ct of 1963, as may be amended. 

E. Fair Labor Standard s Act, as mav be amended. , 

F. _South Carolina W ag es Act. Co de 37-10-10 et seq„ as mav be amended, 

G. South Carolina Worker’ s Compensatio n Act, Code 42-1-10 et se q. , as may be amended. 

The Contractor shall not discrim inat e against any employe e o r applic ant for employment because of race. 
reli gion, color, sex, age , handica p , or n ational origin except when such cond iti on is a b ona fide 
occupational qual ification r easo nably neces sary for n o rmal opera t ions of th e Contra cto r. The C ontr actor, in 
all solicitations or ad vertisements for em ployees, shall state the C on tracto r is an ''Equal Opportunity j 

Em ployer." The Contract or ag rees t o post in conspi cuous places, visible to em pl oyees and a p plicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provisi on of this paragraph in e ve ry subc ontract or purc hase agr e ement of more than j 

$ 10 . 000 . ' 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, o r any em ploy ment-rel ate d taxes normally withheld on t he District’s employees. Further, the 
Distr ict shall not provide any employment related insurances or other b enefi ts s uch as worker’s com pensation for 
the benefit of any Contractor, subcontr act or or su p plier employees. f \ 

I / '% \/ 

Project Key Sta ff - Pro ject Mana ger : The Contractor shall assign a s killed, ex perience d! ancl dedicat ed Pr oject 
Mana ger to t he project and identified in Ex hibit A. The Project Manager sh all secure t ile rnaterials qf proper 
quality and quantity to meet the Cont ra ct Docum e nts and manage th e appropriate timing of all_ materials, 
sub-contracted work, and Contractor p r ovided lab o r to ensu re the continual progress of jthelwork to meets the 
substantia l comp leti on date. The Contractor shall not change t he Projec t Manager identified in‘‘the Scone of Work 
(Exhibit A) or the dut ies an d status of the Project Manager during fire cou rse of the project without approval of the 
District- 


Project Key Staff — Worksite Superintendentfs): The Contractor shall employ at least one (1) full-time, 
competent Worksite Super int endent and, if req ui red bv the Contract Doc u ments, an additional part-time or 
full-time, competent secondary Worksit e Superinten de nt if expedient for the size and scope of the projec t. E xhibit 
A identifie s the Wo rksite S up erintenden ts). No less t han o ne (1) Wor k site Superintendent shall be in attendance 
at the worksite at all times during performance of any work bv the Contractor’s own forces or subcontractors and j 
during delivery of any materials. The Worksite Superintendent shall not perform the w ork ofia ny trade or other J 
duties: however, the sec ondary Worksite Superin t endent m av per form part-time work of d trade or the duties of 
OSHA Complianc e Of ficer or fireguard, if approved bv the District. T he C ontra ctor shall not change any Worksite | 
Superin tendent identified i n the Scope of Work (E x hibit A) or t he du ties or status of same du ring the course of the 
project without approva l of the D is trict. The Worksite Superintendentfs) shall enforce s strict disci pline and 
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good order among the Contract or’s re presentatives, a gen ts, employees, subcontractors and su ppliers. 


Worksite Communications: The Project Manager and Worksite SuperintendentCs) are representatives of the 
Design Builder and communications given to them, either ora ll y or in writi ng, sh all be a s binding as if given to the 
Principal of the Design Builder. 


PAGE 12 ' f -* 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building p e rmit as w eil- a s any oth e r -permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Docum en ts. 
Documents (as referenced i n Ap pendix Bj. Items covered by allowances shall be supplied for such amounts,land by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to einploy persons; or 
entities to whom the Design-Builder has reasonable objection. ! | j 


Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500.000 

Fire Alarm System 

$ 600.000 

Plavqrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioninq 

$ 100,000 

Owner Contingency 

$1,000,000 


Middle/Intermediate Schools (PER SCHOOL1 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,0001 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650.000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150.000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioninq 

$ 125.000 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,0001 


"j 

J 


§ 5.7.2 If the Design-Builder chang e s desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not li m ited to any contractor or design professional identifi ed by_the 
Design-Builder in its Request for Qualifications response, the D e sign-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner required additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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, \ 

\ \ 
j 


i I 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection, tf -t he rej e e te d - p e r -s 


jj'l i iyirti 11 1 ^ wJ.M Wi i wf tf i ! II 111 t i iT 



The -In addition to any Owner requirements to keep electron ic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owder ih accordance with 
Section 9.10.2 as a record of the Work as constructed. S j 
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! M 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractors') for costs the Owner mews-t hat a re 
payabl e- to -a -se parate contractor and other contractors), respectively, incur because of the Deslgn-jBuilder’s Relays, 
improperly timed activities er-i" . — - 


■W ork -or defective construction. ! 
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.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs o f premiums. permits,_and taxes that ar e base d on marginal additions 
to an existing sum or quantity mav all be rea so nably e stimated subj ect to correction at the time of I ( 
Final P ay ment or other agreed time when the actual co sts of th e m arginal additions can be determined! 
or mutually agre e d upon: an d 1. 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 


pricing shall not ex ce ed the foll o wing: 

A . Fo r work p erfo rmed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award . 

B. For work performed bv a subcontractor’s own forces, a maxim um often p ercent ( 10%! of the allowable'direct 

costs. / f \ \f 

C. _ For work performed bv a subc ontra ctor, overhead and profit of a maximum of five percent (5%) is ’ 

allowable by the Con tractor for administration of th e sub-cont ract. 



Re tainage: The District requires a retainage of t hre e and one-half percent (3.5%1 of the total contract price.; a s mav 
be amended bv any approved Ch a nee O rder, to be withheld from the C ontractor’s payments throughout the term 1 of 
the Contract Agreement and payable at the time of final payment after a) f ul l com pletio n of ali work to be perfor med 
and all requirements established in the C ontract Agree ment and acceptance bv the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims. 


every subc ont ractor who performed work on the projec t evidencing t hey have received final payment of Undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 


be retained from the progress p ay ments of any subcontractor bv the Cont rac tor until final completion of that portion 
of the work. Prompt paym e nt of retainage to all subcontra ctors a t fi nal completion of their acceptable work 
regardless of ti ming d u ring the c ontract is mand atory. The Contractor shall, at fi nal completion, ensure no 
amount of the Co n tractor’s retained funds is allocable to the completed and accep te d work of an; 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 


and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaluate, give notice of or e nforce mechanic ’3 
li e n righ ts-S uch info r mation shall include a - eorr e ct statem e nt of the record l e gal titl e To the prop e rty on which th e 
Proj e ct - i s- le e a te d r- u s ually r e ferr e d to as th e sit e , and the Own e r’s int e rest th e r e in.g ive notices of project 
comme nc ement and take other action to protect the integrity and exclus i vity of the p roject pavtneht bond(s). 


§ 7.2.3 The Owner shall promptly obtain easem e nts, zoning variances, ease ments and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. 

i 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land devel op ment , zoning, and 
other permits, licenses and inspections. 

! * n 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request ini writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the pwner’s ^ j 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, 1 the! Dcsign Build e r 
may only r e qu es t s uoh e vid e no e if ( 1) the Own e r fail s to ma te paym e n ts to the D e sign Build e r as th e D esi g n - Bu ild 
Doc u m e nts r e quir e ; (2) a c hange-i n th e Work mat e r i al l y chang e s the Contract Sum; or (3) the D e sign Builder 
i d e ntifi e s in writing a r e asonabl e conc e rn regar di ng th e Owner’s ability to mak e paym e nt wh e n d u e . Th e Own er 
shal l famish s uch evidenc e as a condition pr e c e d e nt to commencement or continuation of the Work or the portion of 
th e - Work a f fe e ted- by a mat e rial chan ge . After the Own e r furni s h es the e vid e nc e , th e Own er sha l l not mat e ri all y var y 
suoh finan c ial arrang e m en t s- without prior notio e to th e D e sign Builder. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its d esignee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. ,, 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other ', 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall beassued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such , f 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, [he j 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy! of the 
Project (or defined component thereof! the ten-dav per iod refer enced herein is reduced to five . [51 d ays during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under 8 3.1.9. 

PAGE 20 

S 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

i 

The Owner and the Contractor agree that time is of the essen c e and that the Owner will suffer significant damage, 
hardship, and loss if the Work i s not substantially completed within the Contract Time. Damaeesjthe Owner will 
incur as a re su lt of breach of contract by failure to achieve substantial completion a re: use of relocktable classroo ms: 
use of alternate sites for the educational program: disruption of class locations: disruption of a thl elic program: 
disruption of public s er vice activities planned for the project: los s of rent al of the p ro ject: secu rity frisks due to 
comingiing of proje ct workers with a ddit ional persons on and near the site: ad ditional safety risks of equipment, 
vehicles, a nd unfinished work on the campus during the academic tern: general disruption of the teaching and 
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lear ning p rocess due to project activities duri ng the academic term: moving equipment during the acad emic term 
when stud ents and lu ll staff are pres ent: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of s tu dent morale and a cademic 
performance du e to the on going Work during the academic term; harm t o the O wner’s public relations: disruption 
and inefficiency of the management of all the O wne r’s facilities and other current construction projects._The 
measurement of such damages is difficult. Accordingly, suc h d amages ar e converted to Liquidated Da mages as 
follows: for e ac h day the Work is not Subst antially Complete beyond the Contra ct Time afiowedsfor Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; • for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, l iq uidated!damages of $: 
will be due from the Design-Builder to the Owner. 


8.2.3 Weather Delays: When advers e weather cond ition s are the b asis for a r equest for ad ditional tim e, such! 
re quest shall be documented by data subst antiating the weather conditions a) were abnormal for a peri od of tim e! 
which cou ld not have been reasonab ly anticipated: b) had an adverse e ffec t on th e work scheduled; and alternate, 
work unaffected by the weather could not have been done: and cl had an adverse e ffect o n the construction schedule 



District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 


An extension of time not requested within the appropriate time period shall not be considered. The approved 


extension of time shall be incorporate d in the nex t Chanee Order. 


§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
antici pated by the Contractor as "adverse weat her ." and such time shall not be considered justificati on for an , 
extension of time. Such a nticip ated a dverse weather days are es tablish ed on ly for normally schedule d w ork days! 
excluding Saturdays. Sundays and major holidays, unless such adverse weather conditions on those davs are severe f 
enough to impact the schedu led wor k on the following work dav. If adverse weather davs beyond the five (5) days , 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 


davs. an extension of time may be allowe d only to the extent of the actual impact on the last a p proved construction 
schedule and only to th e ext ent of one (1) full dav of extended tim e for each full working d av o f adverse Weather 
conditions which preven ted a fortv-hour work week within a seve n (7) dav cale ndar we ek. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. / / \ \/ 
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j 1 [ 

The Owner shall, within seven -twentv-one davs after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines i| properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. 
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repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 1 

properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D esi g n-B ui l d e r fails to 
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fami s h such e vid e ne e- with i n - s e ven days, th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xc e pt - a s- mav - otherwis e be requir e d by law. Contractor. 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept; 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner are occup ancy permit 
issued by the South Carolina Office of Schoo l Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 


§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occ upancy p ermit issued by the South Carolina Office of S chool Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 


Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 

Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of . 

Substantial Completion. 
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failure of the Work to comply with the requirements of the Design-Build Documents; or 
terms of special warranties required by the Design-Build Dooum e nts. Do cumenfe : 

_ post-oc cupa ncv services to be provided by or th rough the D esign-Builder, jj ; 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconformin g Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e y e ar t wo years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for comm en cem entof , S 

warranties established under Section 9.9,1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
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Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the on e y e ar two-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Sdction 7.9. 

§ 11.2.2.2 The one y e ar two-vear period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 The Pil e- y e ar t wo-vear period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 

1 1 

| | 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one year , 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligatioh to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. ..* - 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be j 

reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only b e e videnced bv written agreement specifying th e 
nonconformity a nd the Owner’ s informed consent to accept it. Non conforming Work shall not become accepted j 
W ork bv inaction or implication. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and • 
nonexclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially perform^ its obligations, \ / 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under' this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. If th e 
De sign Build e r rightfully terminates thi s- Agr ee m e nt for cau se as previd e d - in - Se ction 13.1. d of 13j2rl the license! 

grant e d in this Seet i o n- l -2r3 shall t e rminat e . ; 

i 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other than th e default of the Owner or in th e event th e Design Builder’s 
Archit e ct, Consultants^ - or Contractors terminate their - agreem e nts with th e D e sign - Build e r - fo r- cau se^- t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from alj costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any jthird person .or entity 1 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instrumerits of Service. 
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§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The O w n er ; to th e ext e nt 
p e rmitted by law, further agr e es to ind e mn i fy and - h e M-har - ml e ss th e D e sign Builder, Archit e ct, Consultants, 
Cofitraetor-9 and any other person or e ntity providing s e rvic e s or work for any of th e m, from all costa and e xp e ns e s, 
including th e cost.of d e fens e , r e lat e d to claim s and - eaus es of - action assert e d by any third - p er son of entity to th e 
extent such - cost s and expenses arise from the Owner’ s alteration or - use - of - th e- fo s trum e nts of Servjce und e r this 
Section 12.3.2.The-terms ofthis Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. i !.. . - 
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] i 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, tog e th e r with R e imbursabl e Expens e s th e n due terminationand any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in . 
Section 2.1. 

f i i i 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, uptxt seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefitr-profi t on that executed Wo rk, and costs incurred by reason of such 
t e rmination, and dam a g e s, ter mina tion. 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages ' 

incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and ; 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner .J The obligation for j 
such payments shall survive termination of the C on traot ; Con tract an d are expr essly includ ed in the performance of ! 
the Work covered by th e Desig n-Builder’s per formance bond. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such terminat i on, along with reasonabl e ov e rh e ad and 

^termination. / / \ 1 / 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims 4nd causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicabl e law, but i n any cas e not more than 10 y e ars aft e r th e dat e of Substantial C o mpl etio n 
of the Work. Th e Own e r and De s ign Build e r waiv e- aH olaims -and causes of action-net ce 
with this S e etien - 14 . - l^ law. 
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| * 

.2 damages incurred by the Design-Builder for principal office expenses including the; compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work. Wor k an d otherw ise ava ilable under this 
A greement. j L __ 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by Agreement of the 
parties or court order. If an arbitration proce e ding is s tay e d pursuant to this S e ction H.3.2, - the parti e s may 
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The Contract shall be governed by the law of the place where the Project is located e xcept that, if the parties have 
sel e ct e d arbitration as the method of binding dispute r e solution, the F e deral Arbitration Act shall gov e rn 
Seetipn-Mr^located. I s 

i j 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address knpwn to the party 
giving notice. Written not ice may also be established by acknowledgements and respons es exchanged via 
electron ic communi cations such as el ectronic mail o r any internal messaging fu nctionality of BIM and/or project 
management software used by the parties for the project. ] i 


Conduct of the Architect’s Princi pal. Empl oyees, Agents and Representatives ; 
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The safe ty and s ecurity of District staff, stu dents and t he general public are of utmost priority to the 
Distr ic t. To that end, th e Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representative s of the Archit ect i ncluding all Design Consultan ts, to the followin g: 


No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. , 

No fraterniz i ng w it h, threats to. or use of abusive or profane language in the prese nce of students, parents, i 
visitors, or District repr esentatives, age nts, or employees. | 

No improper attire, actions or gestures while on any District property. I j j 

No smoking on District property in conformance to Horry County Board of Education policy. Violations i 
of such policy shall resu lt i n a civil penalt y of up to $1.000 per occurence to th e individual responsible 
and/or the Architect for w hom the individual is a Princip al, e mployee, agent or representative. 

Secure SLED /State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals , employ ees, agents, and representatives perfo rmi ng work on District property and contractually 
re quire the same of all Design Consultants , t heir employees, agents, and representatives. No employees. 
agents or representatives of the Architec t a nd Design C o nsultants h avi ng committe d violbnt crimes, c rimes 
against children, or crimes of moral turpitude are all owed ac cess to the District’s premises; Suc h SLED , 
criminal background checks sha ll be maintained on file in the offices of the res pective Archi te ct and Design 
Consultant and m a de availab le to appro priate District personnel or the District’s legal!coilnsel immediately 
u pon re quest. 

Promotional Materials t 


whether or not there is an 


The Desi gn Builder shall have the right to include photograp hi c or artistic r epresentations o f the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
B u i 1 d e r shall be given reasonable access to the completed Pro je ct to make s uch rep resentations: The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for th e Proj ect. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the Distr ict without the District’s approval of the written copy prior to 
submission, printing and distribution. This conditio n sh all survive termination or completionbf this Ag reement. 


Drug-Fr ee Workplace 


The Architect and the Architect’s Design Co nsu ltants shall be responsible for initiating, m aint aining and 
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supervising all drug -free programs in c onnection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107. $ 44-107-10 through S 44-107-90 of the S o uth Carolina Code of Laws as 
may be amended. 


Right A udit Project 


The District shall have the right to audit thebooks a nd re cords of th e Architect to the extdnt that the books and 
records relate to the per for mance of this A gr eement and sha ll include all pricing and Change Order (Attac hment 
El data. Such books and records related to the work covered under this Agreement 


the Architect for a period of not less th an three (3 1 yea rs from t he date of final pa yment to the Architect u nder 
this Agreement. This requirement shall also apply to any Design Consu ltants perfor ming s ervices under the 
Architect’s direction . 

i p 

The Office of General Services of the State of South C a rolina, or an y auditor under contract with th e District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 


frame stated in the previous par agraph. The Architect shall ensure that all records pertaining ito any Project are 
available for inspection at th e location specified by the District within seventy-two, (72i hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 


_ Traffic Contro l On-Site a nd Off-Site: The Contractor shall c onduc t its o pera tions in a manner to not 

interrup t pedestrian or vehicle traffic except as a p proved by the District and th e Sout h Carolin a Department of 
Transporta tion. T he worksi te shall be confi ned t o the smal lest area p ossible allowin g maximu m use o f streets. 
sidewalks, parking areas or other pedestrian areas and reduce to a m ini mum any h azar d td traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 


Department of Labor. Federal Highway Ad m inistration. Manual on Uniform Traffic Control Devices for Street s 
and Highways (Washington. DC: G POI as mav be a m ended, to facilitate traffic control on publ ic roads , streets, or 
hi ghways when wor k performed o bstr ucts pub lic tra ffic. Wh en such tra ffic areas are obstructed to any ex tent by . 
work in progre ss, workers eq uip ped with fla gs shall dire c t vehicle and pedestrian traffic. The wo rk ers so designated ! 
shall not be assigned any other duties while engaged in directing traffic. 


Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be ! 


t he prevention of acciden ts and the implementa tio n and monitoring of all OSHA construction safety stand 
requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students. 


parents, or visitors to falling debris and, in addition, shall e ns ure on a da ily basis that all fencing or othe r safety 
barri ers are in an upright position to prevent ingress and egress to "lav down" areas or work areas bv unauthorized 
indi viduals. 

, \ , 

Licenses and Permits: During the term ofthe contract, the Contractor shall be responsible' for obtainiri 


Licenses and Permits: During the term ofthe cont ra ct, the Contractor shall be responsible' for obtain 
and maintaining in good standing, all licenses (Includin g professional licenses, if an 
inspec t ions and rel ated f ee s for ea ch or anv such l ice nses, permits and/or inspections requ 
cityor other government entity or unit to accomplish the work specified in this solicitatiori and the contract. 


Iran Divestment Act: The Iran Divestment Act List is a list published by the [State! IBoEird pursuant to 


Section 11- 57-310 that identifies persons enga ged in inv estment activities in Iran. CurrentlvJthe list is.available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestment. pht m( , .1 Consistent with Section ll-57 - 310(B\ 
the Contractor shall not contract with anv person to p erform a part ofthe W o rk, if. at th e ti me you ent er i nto a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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John K. G ardner, Chief Financial Officer 


i 5 

-i 
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Document A14T' 


2014 


Standard Form of Agreement Between Owner and Design-Builder 

I 1 

| AGREEMENT made as of the day of in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 




and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location and detailed description) 



The Owner and Design-Builder agree as follows. 


Mi 

1 This document has Important 
I \ legal consequences, 
j Consultation with an attorney 
a is encouraged'witlj respect to 
| its Completion ;or modification. 

■ Consultation with an attorney is 
also encouraged with respect to 
professional licensing 
requirements in the jurisdiction 
where the Project iSjlocated. 






ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 


AIA Document A141™ - 2014. Copyright© 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA“ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA"’ Document, or any portion of it, 
may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38.54 on 07/14/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1362310746) 


PAPR - 003545 




TABLE OF ARTICLES 


1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 
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5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
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7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
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11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 

TABLE OF EXHIBITS 
A DESIGN-BUILD AMENDMENT 

i 

B INSURANCE AND BONDS 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA 

ARTICLE 1 . GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's \ \ 

design documents" where appropriate.) * j 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or slate the manner in M’hich the 
program will be developed.) 

| Per "Design Requirements" published for Solicitati on No. 1415-9 1. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Desi gn R equire ments" p ublished for Solicitation No. 1415-91. 

j i 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundaiy and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) 

Per "Design Requirements" publishe d for So licita tion No. 1415-91 . 

( i 

;1 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification ;1 benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy-efficiency. 
If the Owner identifies a Sustainable Objective, incoiporate AIA Document A141™- 2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner's Sustainable 
Objective.) f]| 


Per "Desi gn Requirement s" pu b lished for Solicitation No. 1 415-91 . 


I 


§ 1.1.5 I n centi v e pro g ram s th e Own e r int e nds to pursu e for th e Proj e ct, i ncluding th ese- r e i ated -to th e Su s tainabl e 
Obj e ctiv e , and any deadline s f o r r e c e i vi ng th e inc e ntive s that are d e pend e nt on, or r e l a t e d to, th e D es ign Builder’s 
s e rvic e s, ar e a 9 follow sf 

(Id e nt i fy inc e ntiv e progr a ms t he Own e r int e nd s to pur sue for t he Pro je ct a n d d e adl i n es fof -stt bm t tt i ng or applying 
Num be r not used. 

J [ f 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Req uirem ents" published for Solicit ati on No. 1415-91 

§ 1.1.7 The Owner’s design and construction milestone dates: 

* * . 

rl-Design-phase-milestone dates: '* 

I ( ) V - 

I 


41- Submission of D e sign Builder Proposal: 


.3 Phased completion dutes: 


SubstttntmK-ompletion date: 


jS - Other mileston e dat e s : 

Per "Desig n Requirem en ts" published for Solicitation No. 


I 


f 


f 


1415-91 
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§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design Builder’s cost: [Comp lete d with information stated Design-Builder's Proposall 
(List name, legal status, address and other information.) 


.1 Architect 


.2 Consultants 

1 j 

; i 
i j 

.3 Contractors i 



I i 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: j I 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) j ! I 

i j I 

Per " Design Requirements" published for Solicitation No. 1415-91 (Summary, of Services Required. Article 31. 

\ 1 ............. J ! 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 


§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

] ] 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 

in accordance with Article 6. j ! ] 

•• ' j ? 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information of 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 


§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 
(List name, address and other information.) 

Mark Wolfe. Executive Director of Facilities [or desumee ') 

Horry County Schoo ls 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

inwolfe002@horrvcountvschools.net 

843.488.6965 


\ 



i 

j 


§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the x 

Design-Builder’s Submittals are as follows: 

(List name, address and other information.) \ \ 

__ I . /.. \ 1 

I N/A i ] 

S3 i 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) j 

t. ...... ... J 

I Functional Performance Consu ltant (TBD1 
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§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. j j 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: j j j j 


[ ] Arbitration pursuant to Section 14.4 

[ X 1 Litigation in a court of competent jurisdiction 
[; ' ] Other: (Specify) 


§ 1.4 Definitions t . j I 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the j j 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. ""’•v 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons of entities other than the 

Owner and the Design-Builder. 1 / \ V 

! i i 

1 \ 1 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill thf 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. Tlje Work 
may constitute the whole or a part of the Project. 

K ■ v —.-r-,.-.*.- _ _ _ - 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

/ 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design -Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. i I 


§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
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Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 


§ 1.4.7 Owner. The Owner is the p e rsonor -entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction nianagement, a nd such e mploy ees may, from time to time, perform vario us tasks or 
duties for or on behalf of the Owner under this Agreem ent. Howe ver, it is specifically uncjerstood that the Owner 
(including these ag ents and employees') has no obligation or duty to apply specialty or professional knowledge and 
skill, and shall n ot be held to have und ertaken to provide or perform any aspect of the Owner’s performa nce of this" 
Agreement as a design professional or specially skilled a nd k nowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position t itl es or'offvce division titles as 
may be applicable to such employees, 1 I 

! ! 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Depign-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

J 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder’for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. I ^ < — 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. j 


§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the j 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor.- . > j 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

1 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the )Vork. \ 

I \ \ ./■' 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. i j / 

! I I / 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Comp e ns a t i o n- for W o r k- P e rform e d Prior To Execution of D e sign - Bu i ld Am e ndm e nt 
§ 2.1.1 Unl e ss oth e rwis e agr e ed, paym e nts-fer Work p e rform e d prior to Ex e cution of the D e sign Build Am e ndm e nt 
s hall b e made monthly: For - th e- D e sign Builder’s p e rformance of Work prior to th e e x -e oution of th e D es ign Build V, 
Am e ndment, the Own e r shall compensat e- th e D e sign Build e r as follows t / 

{Insert amount of, or ba sis for, compens ation,- including compen s ation-f or any Sustainability-Ser v ices, or indica te \ 
t he exhibit in which the information is provided If there will be a limit on the total-amount of cpmpcmalion - for 
Work performed prior to the execution of the Design Build Amendment, state the amount of the limit.) 


§- 2.1.2-The hourly billing rates for s e rvic e s of the Design Builder and the - D e sign - Build e r’s Archit e ct, Consultants 
and Contractor s , if any, are s e t forth below. 
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§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 I 1 days after the invoice date shall bear interest at the rate entered below, or in the absence 
thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 

(Insert rate of monthly or annual interest agreed upon.) 

j )' \ V / 

%—N/A I / 

_ .Ml/ 

§ 2.1. 4 .2 R e cords of R e imbur s able Exp e ns e s and s e rvice s p e rformed on the basis of hourly fat e s shall be qvni^able to 
the Own e r at mutually conv e nient times for a per i od of two - y e ar s following ex e cution of th e D e sign Build j 
Am e ndment or t e rmination of th i s Agr ee m e nt, w h ic heve r occur s- first. 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BljlLD CONTRACT 
§ 3.1 General f 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. j 

is. .1 

Building Permit and Other Permits and Fees: No general building permit is required i in accordance with § 

6-9-110 of the South Carolina Code of Laws: however, the Contractor shall be required to provide mechanical - 
electrical, plumbing and other such permits wh ich m ay be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
D ocuments, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful com pletion of the work . 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project, 

1 j 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance With the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. j r --—. 

I 1 

,i ! 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable tp correction. 

i j j 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be dbligated to pej-form any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, =or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, j 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

U j s 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. j j 

§ 3.1.6 When the Owner’s Design Re quirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

\ 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. f ; 

The Office of School Facilities (OSF1 sha ll determine the enforcement and interpretation of all the applicable 
codes and referenced standards o n state buildings, includi ng the District’s school facilitiess. 


§ 3.1.8 Progress Reports . 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. 


Design-Builder shall submit written progress r e ports to th e Owner, reports, photographs of Work in progr ess, and 
other data to the Owner electronically, o r through the Owner’s option, proj ect managem ent software, showing 
estimated percentages of completion and other information identified below: / / \ 

.1 Work completed for the period; | f * 

.2 Project schedule status; j j 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 
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.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

. 11 Current Project cash-flow and forecast reports; and 

.12 Additional information as agreed to b v- th e Own e r and Design Builder. des ienated by the Owner 
through its project management software data requir ements. 

! I 

§ 3.1.8.2 In addition, wh e r e th e Contract Sum is th e Cost of th e- W er k with - or - w i thout a Guaranteed Max i mum Pr - ie e- , 
th e D e sign Bu i ld e r shall include the following addi ti onal information in its progr e ss r e port^: 

A - D e sign Bin l d e r ; s work forc e r e port; i r 

£ - Equi pm e nt - utilization- r eport; and 

t3- C - ost s u mmary, comparing actual cost3 to updated cost e stimat e s. 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as; 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required; by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work,;and shall |n elude 
allowances for periods of time required for the Owner’s review and for approval of submission^ by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 

submitted to the Owner. - "’ I 

j 

§ 3.1.10 Certifications. Upon th e Own e r’ s wr i tt e n-r e qu e st, th e D es ign Bui l d er-a h nti o b t a in from D esign-Builder 
shall include in each A p plication for Paymen t a cer tification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided! by j 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the j ! 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, exbept 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, i. 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. / \ 

( / ‘" \ V" 

§3.1.11 Design-Builder’s Submittals ' 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed of withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3,.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder sliall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. ™. 


§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction Criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the •\ 
requirements of the Work and of the Design-Build Documents. / / \ 

i j 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require j 
Submittals until the Owner or its design ee has approved the respective Submittal. ! < 

j I || 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Worked esigned or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

j r. ■ 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective, 'lire Design-Builder’s warranty excludes remedy for damage or defec| caused by abbse,| 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the DesignlBufider shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

j t | j 

§ 3.1.13 Royalties, Patents and Copyrights 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. ! ..I 


§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not.be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria, j 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owners i 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsibje for such loss unless j 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt t 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless.the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,/or anyone) directly of 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist a$ to a party or person 
described in this Section 3.1.14. 

! L.. i L... 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by i limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. ■ - - .- 


§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contracts s whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 

Contract. • • - ....- ... • I 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and j 

obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

r~i 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the j 

agreement to a successor design-builder or other entity. If the Owner assigns the agreement- to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by tfie Owner,ishaJI be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owfier and 
Design-Builder execute a Modification. | j 
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.2—Site-planj 

r3— Bui l ding plana, s e c 

A -Structural system; 


8 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon the Own e r ^ I ss uance of a writt e n - co nse nt - te pf eeee d -und e r S e ction 4.3.2, th e D e sign Build e r s hall 
pr e par e and submit th e D e sign Bu i ld e r' s P r opo s al to th e Own e r. - The De s ign Build e r’ s The Design-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Pr e lim i nary D e si gn-documents and other information, including the Desigh-Buildei]’s 
clarifications, assumptions and deviations from the Owner^Griteria^ the Ow ner’s original Design 
Requirements and t he Design-Bu ilder’ s original Pr oposal Development Docu ments a s proposed*in 
the Owner’s procurement leading to this Agreement, upon which the Design-Builder’s Proposaljis 
based; 1 

.2 The proposed Contract Sum, including the compensation me th ed-a nd 7 if -b as e d - upon th e Cost of the 


.3 The proposed date the Design-Builder shall achieve Substantial Compl e tion ; Cc 
be neficial occupancy, if applicab le and acceptabl e to the Own er): 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. f 


pletion for phased 

" 0 v.. 


§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is fo be 
completed. 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents j f \ , 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and] systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the'Owner’s information. If i 

the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 

AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA' Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* 1 Document, or any portion of it, 
may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (1362310746) 


PAPR - 003556 






Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

8 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval pr ocess f o r this work. j 1 

| j 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. ] p- -- 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to thd execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right ito reject the 
Design-Builder’s Proposal. 


§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’^ best skill and;attention 


The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 1 jj ; j 


§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to detefmine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
(T) record copy of the Contract Documents including approved cha nges i n good order and marked currently to 
rec ord changes a nd selections mad e du ring perform anc e of the work, A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items s hall be a vailable to the Architect and District w hen present at 
the worksite. When required by the Cont ract Documents, the Contractor shall provide re cord drawings bn all 
increments o f the work s uc h as. by wav o f illu stration and no t limitation, plumbing, electrical, mechanical, a nd all 
systems, such as fire and security systems, inco rporated into the work. The Contractor shall furnish an electronic 
and paper copy of reco rd drawings of "as -built" detail to the Architect at final completion of all w ork, exclu ding 
punch list items as required by the Contract Docum ents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equi pment i s required by the Contract Doc u ments, the Dis tri ct shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 


Contra ctor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a qu ality control progr am, designed to ensure the work performed is in ac cord ance with the' C ontract 


Docu ments , includin g anv changes, at all times and in all respec ts. 
supervision and conducting frequent inspe ctions by th e Worksite Su pe 


1, Compliance with Employment Laws: Bv entering into a Contract Ae 
by al l ap plicable laws pertaining to employment including, bv wav 
followin g: 

A. Title VII of the Civil Rig hts Act of 1964. as may be amended. 

B. _A ge Discrimination in Employment Act of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963. as may be amended. 

E. Fair Labor Standards Act, as mav be amended . 

F. South Carolina Wages Act Code 37-10-10 etseq.. as may be amended. 

G. South Carolina Worker’s Compensation Act. Code 42-1-10 et 


shall include providi ng daily 


reement. the Contractor agrees to ab ide 
of illustration and not limitation, the 


be amended. 


The Co ntractor sha ll not discriminate against anv employee o r applicant for employment bec au se of race. 

religion, color, s e x, age, handicap, or nationa l origin except when such condit ion is a bona fide _ 
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occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
_all solic itations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contra ctor agrees to post in conspicuou s places, visible to employees and applicants for 
employment, notices setting forth the provisions of this no n discrimination clause an d shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 . 000 , < 

j 

Employme nt Taxes and Benefits: The District shall not withhold fr om the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employ ment related insuran ces or other benefits such as Worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. I .. .. 

Project Key Staff - Project Manager : The Contractor shall assign a skil led, e xperienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project M an ager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and mana ge the appropriate timing of all materials , 
sub-contracted work, and Contractor provided labor t o ensure the co ntinual pro gress ‘of the work to meet the 
s ubstantial completion date. The Contr actor shal l not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Pro ject Manager during the course of the project without approval of the 
District. ! j 

I I ! 

Project Key Staff — Worksite Superintendent^!: The Contractor shall employ at! least one (10 full-time, 
competent Worksite Superintendent and, if required by the Con tract Documents, art addi tional part-time or 
f ull-tim e, com petent secondary Worksite Superintendent if expedi ent for the size and scope of t he proj ect. Exhibit 
A identifie s the Worksite Superinten den tfsV No less than one (1 j Worksite Superintendent shall be in attendance 
at the worksite at all times during performance o f any work by the Contractor’s own forces or subcontractors and 
during deliver y of any materials. Th e Worksi te Superintendent shall not perform th e work of any trade or oth er 
duties: however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties idf 
OSHA Compliance Offic er o r fireguard, if approved bv the District. Th e Co ntractor shall not c hange an y Worksite 
Superintendent identified i n the Scope o f Work (Exhibit A) or the duties or status of same during the course [of the 
project without app roval of the District. The Wo rksite Superintendent's) shall enforce str ict disc i pline ahd 
good o rder among. the Contractor’ s r epresentatives, agents, employees, subcontractors and supplie rs. i j 


Worksite Communications: The Project Manager and Worksite Superintendent(s’) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. __ 

/ ... , \ 

I / \ \/ 

I I \ S 

§ 5.3 Labor and Materials , 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities; transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary hr 
permanent, and whether or not incorporated or to be incorporated in the Work. 


i 

l 


j 


i 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 lire Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. j 

j j I 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. ; , ... - 
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§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
| building p e rmit - as well as any other permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 


§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

t 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ n^aterially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determihes that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the DesignrBuilder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendatipn, the I j 
Design-Builder may proceed as provided in Article 14. \ j j 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for -j j 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be] 
made as provided in Article 14. 


i 


§ 5.6 Allowances 


§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Doouments. 
Documents fas referenced in Appendix B). Items covered bv allowances shall be supplied for such amounts, and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 

/ \ 

Elementary School Allowances 

/' \ \ / 

Description 

Amount 

/ \ V 

Furniture 

$1,000,000 

j * 

Hardware 

$ 250,000 (Materials only) i 

f 

! 1 1 
} ' 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600.000 

i j ! 

Playgrounds 

$ 350,000 (Eauinment and mulch only) 


Special Inspections 

$ 150,000 

...... . --- 

Commissioning 

$ 100,000 


Owner Contingency 

$1,000,000 





Middle/lnterm 

sdiate Schools (PER SCHOOL) 


Description 

Amount 


Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

! 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 


Fire Alarm System 

$ 750.000 

i 

| 

Plavaround 

$ 150,000 (Intermediate school only) 


Special Inspections 

$ 150.000 


Commissioning 

$ 125.000 



j 

I 


1 



i 

f 

! 

j 

i 

i 
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§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; i ? 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Bdilder’s costs under 
Section 5.6,2.2. > I 


§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. f"' j 

[' 1 

! S 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. ? j j 

§ 5.7.2 If the Design-Builder chan ges- desires to change any of the personnel, Contractors or suppliers identified in . 
the Design-Build Amendment, in cluding but not limited to any contr act or or desig n pr ofessional identifi ed by the 
Design-Builder in its Req uest for Q ualifica tions r esponse, the Des ig n-Builder shall notify the Owner and provide the 
name and qualifications of the propose d new personnel, des ign profes sional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design pr ofessional. Contractor or supplier or (2) that the Owner requires additional timelo 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objectioji. ! 

* : f 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the ( . i 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply wjthin the, 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Desigp-Bmlder, the\ V 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the r eject-ed-person or 


r-ebanger-and an-appropriate Change Order shall h e I ssued 


§ 5.8 Documents and Submittals at the Site 

The -In ad dition t o any Owner requirements to keep electronic project dat a u p to date, t he Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. I 


§ 5.9 Use of Site j j j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Dociiments r and shall not 
unreasonably encumber the site with materials or equipment. 
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§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

1 1 
i J 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. j 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents! the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 


§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access! to the Work i 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply \yith jwhile at the sii 

1 I I 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts ! .. .............. 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or ; i 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. : 


§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 


§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The \ 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review arid 
mutual agreement. The construction schedules shall then constitute the schedules to be used by]the Desigri-Buijder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner perforrhs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 

and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 

the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. ^ ■ \ 

f / \ \ 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Biiilder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor s') for costs the Owner incurs that ar e 
payabl e to a s e parat e contractor and other con tractor!s'), respectiv ely, incur because of the Design-Builder’s delays, 
improperly timed activities or d e f e ctive construction. Th e Own e rshall be responsible to th e -D e sign - Build e Hfor - eost 


Work or defective construction. : ; 

! ! 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

I i 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbishj the 
Owner may clean up and will allocate the cost among those responsible. 

M ! 

ARTICLE 6 CHANGES IN THE WORK j ] j ] 

§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6, and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 


§ 6.2 Change Orders I 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 

.3 The extent of the adjustment, if any, in the Contract Time. / 

f / \ V 

{ S ; ' 

§ 6.3 Change Directives I 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Wprk prior to, 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: j j 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient'substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed up’on; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
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.4 As provided in Section 6.3.7. 


§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. < 

. ! I 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

■] 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Siich agreement shall 
be effective immediately and shall be recorded as a Change Order. , 

i i ’ : 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Cpntract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in thp Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount-for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement," a' reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.1 Additional costs of professional services; 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by 

agreement or custom, and workers’ compensation insurance; i , 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; ■ j 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are ba sed on marginal additions 
t o an existing sum or quantity may all be reasonably estimated subje ct to correcti on at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon: and / 

.6 Additional costs of supervision and field office personnel directly attributable to the change. ’ 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable ;to the change jin contract 
pricing shall not exceed the following: I j j 

A. For work performed by the Contractor’s own forces, a maximum of te n percent (10%) of the allowable direct 

costs or the unit pricing negotiated at the time of award . j j _1 | 

B. F or work perfor med bv a subcontractor’s own forces, a maximum of te n per cent (10%) of the allowable direct 

costs. _ 1 — --- 

C. _ For work performed bv a subcon trac tor, overhead and profit of a maximum of five percent (5%) is 

allowable bv the Contractor for adminis tration of the sub-contract. 


I | 

(10%) of the allowable direct 


Retainage: The District requires a retainaee of thr ee and one-half p ercent (3.5%1 of the total co ntract pric e, as m ay,. 
be amended bv any approved Change Order, to be withheld from the Contractor’s paym ents through out the term of \ \ 

the Contract Agreem ent and pa yable at the time of final payment after al frill co mpletion of all work to be perf ormed \ 
and all req uirements established in the Contract Agre em ent and acceptance b v the D istrict, bl submittal of a ll 
closeout do cuments, and cl submitt al of an affidavit of paym en t of debts /claims, if requested by the District, for 
every subcontractor wh o performed work on the project evidencing they have received final paVm ent of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent’G'.5%Tshall 
be retained from the progress payments of anv subcontractor bv the Contractor until final completion of that portion l 

of the work. Prompt payment of retainage to all subcontra ct ors at final completion of th eir ac ceptable work 
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regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Co ntractor’s retain e d funds is allocable to the completed and accepted work of any 
subcontracto r nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment,! in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Chafige'Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

1 i 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in tljie Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Desigrt-Bijilder’s coifipensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall He effective j 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 


ARTICLE 7 OWNER’S RESPONSIBILITIES 
§7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

1 j 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written | 
request, information necessary and relevant for the Design-Builder to e valuat e , - giv e notio e-e f or e nforc e m e ohanicU 
lie n -righ t s . Such information s hall - include a corr e ot stat e m e nt-of th e r e co r d l e gol title to the prop e rty on which th e 
Pro je ct is l o oated. usually r e f e rr e d to as th e si t e.- a n d th e Own e r’ 9 int e r e st th e r e bi T give notices of pro ject 
commencement and take other action to protect the inte g rity and exclusivity of the project payment bondfst. 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j j \ V 

j . | / 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspbetibns or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall alsb provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easem e nts, zoning ■ varianc e 5 r e asements and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. / f 

! i ■ \ 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 

i i ' 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
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writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Ther e after, the Design Builder 


§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct commi 


have been 


specially authorized, the Owner shall communicate through the Design-Builder with persons of, entities employed or 
retained by the Design-Builder. > j 

.1! H 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall j 
include preparation and submission of all appropriate reports and professional recommendations. 

, s * 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved subniittaT , 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under I 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions pr, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or| ‘ 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. ——— . 


§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make \ 

on-site inspections to check the quality or quantity of the Work. The Owner shall neither haVe control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. j S 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
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be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment supplier’s, their agents or 
employees, or other persons or entities performing portions of the Work. ‘ j 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance-with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

| 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordant^ wi|h the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not; give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Build^" or any other person 
or entity, except to the extent required by Section 5.13.1.3. 1 

1 i 

I I i 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued "" 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the j 
Design-Builder shall pay the difference to the Owner. F or Work on t he crit ical path to beneficial occup ancy of the 
Project (or defin ed component t hereof) t he ten -dav period refe ren ced herein is reduced to five (5Vdays during the 
60 days prior to substantial completion as sho w n on the l ast schedule properly submitted under 8 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

/' \ y' 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work pripr to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall fiot be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Cjontract. 

| i j 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve ^Substantial 
Completion within the Contract Time. I j j 

8 8.1.4 ' - -—■ 


The Own er and the Contractor agree that time is of the ess ence and that the Owner will suffer significa n t damage; 
hardship, and loss if the Work is not substantially completed within the Contract Time. A rion-exhaustive list of the \ \ 

types of damages the Owner will incur as a result of breach of cont ra ct by failure to achieve substantial completion \ 
are: use of rel ocatab le class rooms: use of alternate sites for the educational progr am: disru ptidn of class locations; 
disruption of athletic program: disruptio n of public service activities pl anned for the project: loss of rental of the 
project: security risks due to comingling of project workers with additional pe rson s on and head t he site: additiona l 
safety risks of equipment vehicles, and unfinished work on the campus d u ring the aca demic te imTeenefal 
disruption o f t he teaching and learning process due to project activities during the aca demic term:m oving 
equipment durin g the academic term when students a nd full staff are present: harm to th e Owner’s reputation an d 
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established goodwill am ong t he community, parents, students, and staff due to late delivery of the project: loss of 
student morale and a c ademic performance due to the ongoing Work during the academic term; harm to the O wner ’ s 
public relations; disruptio n and inefficiency of the management of a ll the Ow ner’s facilities and other current 
construction projects. 

§ 8.2 Delays and Extensions of Time j 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wbrk by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation andbinding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

i i 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 


I j 

8 8.2.3 Weather Delays: When a dvers e weather conditions are the basis for a requ est for additional time, such 
request shall be documented by_data substantiating.the weath er conditions al were abnormal for a period of tim e 
which could not have been reason ably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done: a nd cl had an adverse effect on the Construction schedule 
such tha t t he loss of work time will advers ely i mpact th e established com pletion date. Thd Contractor must make 
every effort to mitigate th e pote ntial effect of the weather on the constructi on sche dul e including, but not limited to- 
reschedulin g o f subcontrac tors, pum ping water from work areas, resche du ling wo rk hours t o alter nate w ork days 
within the work week, or other such ac ti ons. Such time extension request shall be in writing and submitted to the 
District for approval within ten (101 days from the end of the event causing the impact on the construction, schedule. 
An extension of time not requested w ithin the appropriate time pe riod s ha ll not be consider e d. The a p proved i j 
extension of time shall be incorporated in th e next Cha nge O rder. - 


8 8.2.4 Anticipated Weather Delays: A total of five (51 days per calendar month fnon-cumulativeVshall be ; j 
anticipated by the Cont ractor as "a dverse weather." and such time shal l not be considered i u stification for an i 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days. 
excluding Saturdays, Sundays and major h olidays, unless such adverse weath e r conditions on those days are severe 
enough to impact the scheduled work o n the following work dav. If adverse weather days bevond the five (51 davs 
anticipated are substanti ate d and the Con tractor could no t mitigate the impact of the additio n al adverseweather 
davs. ail extension of time may be allowed only to the extent of the actual i mpact on the last approved cofistruction 
schedule and on ly to the extent of one (11 fu ll dav of extended time for each full wo rki ng day of advers e wea t her 
conditions which prevented a f orty-hour work wee k within a seven (71 dav calen dar we ek. ? A Request foriadvferse , 
weather extension shall not be allowed after the date established for substantial completion'. I | 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

§ 9.1 Contract Sum —- 

The Contract Sum is stated in the Design-Build Amendment, 

§ 9.2 Schedule of Values j ,■ 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submitito the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interiip determinations of the 
Owner, but not yet included in Change Orders. 

| r ..- . 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be mad| fori services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipmeht suitably 5 stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored op or Off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the "Costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 


§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge,) | 
information and belief, be free and clear of liens, claims, security interests or encumbrance? in favor of the j 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 


§ 9.4 Certificates for Payment 

The Owner shall, within seven-twent y-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or- in part as 
provided in Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification | . 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the pqint indicated ii| the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the, 0\|mer will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems lo be due and owing, The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; | ( 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; i 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

I 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner rtiay,. at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractoij, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to Whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make paymeht in the manner and 
within the time provided in the Design-Build Documents. f ""'j 

j \ r i 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person <j>r entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is ^entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other j 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of(thel 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the j 
Design-Builder. ' " l 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Bui lder for the Work. If th e D e sign - Build e r - fails to 
furnish such evideno e within se ven days, th e O wner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay opto see 
to the payment of money to a Consultant or Contractor, except as may oth e rwis e b e r e quir e d by law. Conttaetor. 

j | \ 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2,9.6.3 and 9.6.4. 

1 L_.1 I. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy: of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. -— • 

§ 9.6.7 Unl e ss th e De s ign Build e r provides th -e- Own e r - with a paym e nt bond in th e full p e nal sum of th e Contract ... 


• person or entity providing s e r vi c e s -! 


Contractors i 

Design Build e r for th e Architect and those Consultants, Contractors, or oth e r p e rson or entity providing - s e rvic e s or 
work for th e D e sign-Build e r,^fo r ^ ^[^ ^• ^^ ‘^ ^^^ ai ne hh ^ rei n^flh aH^r eq uire 

fiduciary liability or tort liability on th e part of th e D e sign Builder for breach of trust or shrill e ntitle any person or 
entity to an award of punitiv e damag e s against th e Des i gn Builder for br e ach of the r e quir e ments of thi3 provision. 
[n umber not used l 
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§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

i 


| 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 

this Section 9.8. i 

; i 
J 

$ i 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner 1 an oc cupancy perm it 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility ofithej 
Design-Builder to complete all Work in accordance with the Design-Build Documents. I j 

I | [ 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether tfe 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance With the'Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. 


§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and ; j 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance! 
following issuance of the Certificate of Substantial Completion. ' ! J 

' .i i 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare foil 
the Owner’s signature an occupancy permit issued b y the South Carolina Office of School Facilit ies and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all iterns on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. f / \ ■-' 

i I 1 / 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Buildcrjto tjie Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment ^ 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. —— ^ 


§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence Whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance,! heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
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Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agr eed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

j j 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make’ such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment, j 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due unfil tl}e Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other: indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered,; (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance’ 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable^ to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final p'aym'ent, (5) 1 

as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the j j 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such jlieqs, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains j 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner rriay be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 1 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made'under ternis arid 
conditions governing final payment, except that it shall not constitute a waiver of claims. ! ’ 

i s ‘ 

( ■ • .1 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 

.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; . 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; er 
.3 terms of special warranties required by the Design-Build Dooum e nts. Documents : 

A _ post-occupancv services to b e pr ovided bv or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claiins by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. j 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 
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§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,^pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the " j 

course of construction. j ..—.- 

1 C 

1 jj 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable lafys, Statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

n. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing condjtions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting; danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent -sites and 
utilities of the safeguards and protections. | 1 If 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are ~ t 

necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities.,.. 
under supervision of properly qualified personnel. 

... ' ’ 

§ 10.2.S The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under ! 

property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1,2.and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone, 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the j 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or : 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the | 

Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 


§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. / 

I / \ v / 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so 1 as to cause damage 
or create an unsafe condition. I \ /' 

j I If 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage! to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally \ 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 


§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build ' v, \ 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate To prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Designi-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition :to the Owner in 
writing. 


AIA Document A141™- 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1362310746) 


28 


PAPR - 003572 




§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance, The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in.the affected’area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the CbntractTime shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performanceiof the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as ,desfcribed 
in Section 10,3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is ! 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault (j>r negligence 6f the 
party seeking indemnity. 

f 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 


§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for i 
remediation of a material or substance the Design-Builder brings to the site and negligently^ handles, or (2) where tji 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense, 
are due to the Owner’s fault or negligence. 


§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. / \ 

/ f \ \f 

§ 10.4 Emergencies j j f » 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s , 
discretion, to prevent threatened damage, injury or loss. j { 


ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

Tire Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design r Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Tirrie will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly corfect Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
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rejected or nonco nfor ming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within ope year t wo years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the 'Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the one-y e ar two-year period for 
correction, of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance ijvithj Section 7.9. 

§ 11.2.2.2 The one y e ar -tw o-year period for correction of Work shall be extended with respect lo portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and tlie actual 
completion of that portion of the Work. 

'I | ; 

§ 11.2.2.3 The on e y ea r - t wo- year period for correction of Work shall not be extended by corrective Work''performed " 
by the Design-Builder pursuant to this Section 11.2. I......... , 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or j 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or i 1 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of theene-year 
t wo-vear period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. j J 

I / 

§ 11.3 Acceptance of Nonconforming Work ( 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum willibe 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Accept ance of Nonconforming W ork may only be evi dence d by writ ten agreem entspe cifvint; th e 
nonconformity and the Ow ner’s informed consent to accept it. Nonconfo rmi ng Work shall n ot become accepted 
Work bv inaction or im pl ication. --— 


ARTICLE 12 COPYRIGHTS AND LICENSES / - \ 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic \ \ 

form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors anjd owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain ail common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 
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§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited; irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of Constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs!its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The (iceijse granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. If th e 
D e sign Bui l d e r - ri g h t f a Hy - t e rminntes thi3 Agr ee m e nt for caus e a s provid e d in Section 13.1. 4 or 13.2.1 th e licens e 


granted in thi s Section 12.3 s haH t e rminat e? 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultant's, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,;in tjie event this j 
Agreement is terminated for any reason oth e r than - th e d e fau l t of th e- Own e r or in -the e v e nt the Design Bu i ld e r’3 
Ar - e h it e ct, Con s ultants, or Contraotora - t e rminat e th -ei r agr e ement s with the D es i g n - Build e r for oau se r to obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, I 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect^, | 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 


§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the. j i 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for . 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r, to -the e xtent j 
pe rmitt e d by l aw, fa rt h e r agr ee s to ind e mnify and ho l d ha r m less t he D es ign - Build e r, Arohit e ot; Consulta n t s , ] 
Co ntractors and any oth e r p e r s on or e ntity prov i ding se rvic es or work for any of them, from a l l co s ts and e x - p e tei e s ; 
i nel udi n g- th e co s t of d e f e n se , r e lated to o l aima and cau ses of act i on ass e rt e d by any third person or e ntity to the 
e xt e nt such costs and e xp e n se s aris e from th e Own e r’s alt e ration or u s e of th e Instrum e nt s of Servic e und e r thi s 
Section 12.3.2.-The4erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment; 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformatice rind 
cause for termination or, at the Design-Builder’s option, cause for suspension of performanpe of services tinder this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall givC seyen days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work,-the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to.. 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for thc Wqrk performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

1 ■ 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 
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§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 


§ 13,1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. > j 

I \ 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, tog e ther with R e imbursable Expens e s then du e- t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no-event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. I s 

i i 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder j j 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period op 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,) or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: { ; 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to lumish to the Design-Builder promptly, upon the Design-Builder’s request; 
reasonable evidence as required by Section 7.2.7. ' ; 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the; 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13,2.1.2 exists, the Design-Builder may; upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work 1 ,executed, 
including reasonable overhead and prefife -profit on that executed Work, and costs incurred Jiy reason of such 
t e rmination, and d a m -a g es . - termination. \ | ' ( 

*1 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect-to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 


§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 

reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; ^ - 



.'1 


\ 




' 

j 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. AH rights reserved. WARNING: This AIA* Document is 
protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.0239586208J which expires on 07/14/2016, and is not for resale. 

User Notes: (1362310746) 


PAPR - 003576 





.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents, 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Buildef; • 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and I s 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder; a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

-I 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section; 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished, j j 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work aijd ojher damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owper. fhe obligation^ for 
such payments shall survive termination of the C ont ra ot rContract and are expressly included in the perfor mance of " 
the Work covered by the Desien-Bu ilder’ s performance bond. ' 


§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

j 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost qnd time caused by i 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent , 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause!. 

for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience add without cause. 

/ \ s' 

I f V \ f 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s Convenience, th ! e 
Design-Builder shall ! j j 

.1 cease operations as directed by the Owner in the notice; j 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation oftheiWork; 

and, j ) J | 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate ail existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with r e asonabl e ov e rhead and 


ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 

§ 14.1 Claims j 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
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matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable tew ,~bi ri-i n any oase not mor e than 10 y e ars after th e dat e of Substantial Completion 


§ 14.1.3 Notice of Claims j ,.-—. 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner o| Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giyingjrise to such Claim or 
within 2.1 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 


§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, joust be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the: Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

IS | j 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of i 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents, 


§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. J 

§ 14.1.6 Claims for Additional Time ] 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as | 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 


§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. \ 

/ \/ ' 

§ 14.1.7 Claims for Consequential Damages / / \ v 

The Design-Builder and Owner waive Claims against each other for consequential damage^ arising out of-or relating 
to this Contract. This mutual waiver includes t { 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, pirofit, financing; 
business and reputation, and for loss of management or employee productivity of of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werk rWork and otherwise available under this ,,- 
Agree ment. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination \ \ 

in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of \ 

liquidated damages, when applicable, in accordance with the requirements of the Design-Build’Documents. 

j | 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between ihe Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 1.0.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3,2.10 ofExhibit B to this Agreement, unless 30 days have 
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passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 144.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

i I 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in Whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate!that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of jhe Claim. 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or. seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention; of 
such persons shall be at the Owner’s expense. | 

! ! j 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties .... 
but subj ect to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

I 1 1 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 


§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. „ 

/ ' \ \ X 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility ofja Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. ! ! s 


§ 1 4 .2.8 If a Claim r e lat e s to or is th e subj e ct of a meohanio’s lien, th e party ass e rting such C l aim may proc e ed in — 
accordanc e with applicabl e law to comply w i th th e li e n not i c e or fil i n g- deadlin e s. 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. J 


§ 14.3.2 The parties shall endeavor to resolve their Claims by m e d i ation which 7 unl es s the - parti e s mutually agr ee 
oth e r w ise, shall be administ e r e d by - th e American Arbitration - Association in accordanc e wifh its Construction 
Industry M e diation Proc e dur e s in effect on the date of the Agreement. A r e quest for m e diation shall b e made in 
writing, d e l i vered to the other party t e- th e Contract, an d fil e d with the p e rson or entit y- admin is t e ring th e m ediation. 
The requ e st may be mad e concurr e n tl y - with th e filing ef binding dispute r e solution proc e edings but, in such ev e nt, 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 



§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction, j 



ARTICLE 15 MISCELLANEOUS PROVISIONS / \ 

§ 15.1 Governing Law j 

I The Contract shall be governed by the law of the place where the Project is lo cat e d e xcept that,; if th e parti es h a v e 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligatfonsjunder the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 

I | 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 daysiprior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. \ 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also b e est ablished b y acknowledgements and responses exchan ge d via 
electronic communications such as elect ronic m ail or any inter nal messaging functionality of BIM and/or. prbiect 
management software used by t he parties for the project. ■; 

§ 15.4 Rights and Remedies j *■■■-. 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available . j 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

i 


§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. \ 


§ 15.5 Tests and Inspections / 1 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required' by jthe Design^-Buijd 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of pliblic 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such fists, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with Misappropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the OtSner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 


until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangement's for such additional | 

testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder sh^ll give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense, j 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. i ; 

! i 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

I i 

1 t 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

■ 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Informatioh, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

i ! 1 i 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization ... > j 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articjes 6r 
(3) the titles of other documents published by the American Institute of Architects. 

■ 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 


meanings. 


Conduct of the Archit ect’s Principal. Employees, Agents and Representatives 


A I 


i j j. s 

_ The safety and security of District staff, studen ts and the general public are of utmost priority to the 

District. To that end, the Architect shall be responsib l e for ensu ring compliance by j the Architect and any 
employees, agents or repres entatives of the Architect, including all Design Consu ltan ts. to the follo wing: 


No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 

existing occupied buildin g. .. 

No fraternizing with, threats to. or use of abusive or profane language in the presence of students, parents, , 
visitors, o r District representatives, agents, or e m ployees. / /' 

No improper attire, actions or gestures while on any District property. j / 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil pen alty of up to $1,000 per occurence to the Individual responsible 
and/or the Architect fo r wh om the individual is a Principal, emplo yee, agent or r epresentative. 

Secure SLED (State Law Enforcement Division! criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
re quire the same of all Design Consultants, their employees, agents, and representatives. No employees. 
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agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are a llowed access to the District’s premises. Such SLED 
criminal background checks shall be maintain ed on file in the offices of the respective Architect and Des ign 
Consultant and made available to appropriate Distric t person nel or th e Distri ct’s lega l counsel immediately 
u pon request. 


Promotional Materials 


n 


The Design Builder shall have the right to include photographic or artistic represent ations of the desi gn of 
the Project among the Design Builder’s promotional and p rofe ssional materials. T he Design 
Builder shall be given reasonable access to the com pleted Project t o make suchjrepresentations; The District 
shall provide professional credit for the Architect and Design Builder in the Distric t’s promotional 
materials for the Project, The Architect shall not make any representations i n nromotiorial and professional 
materials other than the identificati on of the District without the District's appro val of the mitt en copy prior to 
submission, jmnting and distribution. This condition shal l survive terminat ion or completio n of t his Agreement. 


Drug-Free Workplace 


1 


f 

The Architect and the Architect’s Design Consultan ts shall be re sponsibl e for ini tiating, mai ntainin g and 
super vising all dr ug -free prog rams in connection with the performan ce of this Agreem ent. The drug-free: prdgrams 
shall conform to Title 44. Chapter 107. § 44-107-10 through S 44-107-90 of the Sout h Carolina Code of Laws as 
may be amended . K. 


I] 


Right Audit Project I 

The District shall have the right to a udit the books and records of the Architect to the extent that the books ahd 
records relate to the performance of thi s Agreement and shall include all pricing and Change Order 7 Attachment 
El data. Such books and reco rds related tojhe work covere d under this Agreement ;shall be maintained by 
the Ar chitect for a period of not less than three (3) y ears fr om the d ate o f final paymen t t o the Ar chitect Sunder 
this A greem ent. This requirement shall also apply to a ny Des ign Con sultan ts performin g services under to e 
Architect’s direction. „ 

The Office of General Services of the State of South Carolina, or an y auditor under contract with the District has 
the right to audit the Architect’s records related to anv Project incorporated under this Agreement during th e, 
time frame stated in the previous paragraph. The Architect shall ensure that all r ec ords pertaining to ahv Project 
are available for insp ection at the location specified by t he Distri ct within seventy-two (72) hours o f n otification 
at no ad ditional cost to the District. This requirement sh all survive termination or completion of the Agteement. 

Traffic Control On-Site and Off-Site: The Contractor sh all conduct it s operations in a mann er to not 
interrupt pedestrian or veh icle traffic except as approved by th e District a nd the South Carolina Dcpartrnent of 
Transportation. The worksite shall be confined to the s malle st area possible allowing imakimum use; o f Streets, 
sidewalks, parking are a s or other pedestrian areas and reduce to a minimum an v hazard to traffic or p ed estrians. 

The Contractor shall use worker and traffic control signs a nd devi ces necessary to comply with Sectio n VI of U.S. 
Department of L a bor. Federal Highway Administration . Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington. DC: GPO) as may be amended, to fa cilitate traffic control on public roadsrstreets, 
or hi ghways when work performed obstructs public traffic. When such traffic areas are obstructed to anv extent by \ 
work in progress, workers eq ui pped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall no t be assigned anv other duties while eng age d in directing traffic, / 

II M 

Safety Designee: The Contractor shall designate a compete nt individual at the worksite; whose duty shall be ■ 
the prevention of acciden ts and the implementation and monitoring o f all OSHA coristrubtion safety standards 

and requirements. The competent individual shall serve as spotter wh ere there is exposure of pedestrians, students. .1 ‘ 

parents, or visit ors to falling debris and, in addition, shall ensure on a daily b asis t hat all fencing or other safet y 
barr iers are in an upright position to prevent ingress and egress to "lav down" areas or work areas by unauthorized ' 
individuals. 
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Licenses and Permits: Durin g t he term o f the contra ct, the Contr actor s hall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if an y), permits. 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, count y- 
city or other government entity or uni t to accomplish the work specified in this solicitation and the contract. 

r 1 

_ Iran Divestment Act: The Iran Divestment Act List is a list published by the rstate] Board pursuant to 

Section 11 - 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procu renient.sc.gov/PS/PS-irandivestment.Dhtml.) Consisten t wth Section 11-57-3 lO/Bl, 
the Contracto r shall not contract with any person to perform a part of the Work, if. at the time you enter into a 
subc ontract that pe rson is on the then-current version of the Iran Divestment Act List j - - 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A 141™-2014, Exhibit B, Insurance and Bonds | • 

.4 AIA Document A141™-2014, Exhibit C, Sustainable Projects, if completed' 

.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 


.6 Other: 


This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K. Gardner. Ch ief Financial Officer 
(Printed name and title) 


DESIGN-BUILDER (SigndtureJ 


(Printed name and title) 
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J 

f.. . ... . __ _j 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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' 
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11 UNCOVERING AND CORRECTION OF WORK ; ...... 


12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 



14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 


16 SCOPE OF THE AGREEMENT 

I 

TABLE OF EXHIBITS 

r .-’' | 

A DESIGN-BUILD AMENDMENT 

/ V >" , . r 

B INSURANCE AND BONDS i / \ V 


C SUSTAINABLE PROJECTS 


D BUILDING INFORMATION MODELING AND DIGITAL DATA 


ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

; t 

§ 1.1.1 The Owner’s program for the Project: J 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 

program will be developed.) J 


| Per "Design Requirements" publishedfor Solicitation No. 1415-91. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No._1415-91. 

; l 

§ 1.1.3 The Project’s physical characteristics: i 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, 'pitch as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) , ..-™ 

. ... I i .. 

| Per "Design Requirements" published for Solicitation No. 1415-91 . 

I | 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification , benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy'efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 ™-2 014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable j 
Objective.) j j j 

| Per "Design Requirements" published for Solicitation No. _1415-91_. 

1 . 

§ 1.15 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

... .. . ___ i. [ J 

| Per "Design Requirements" published for Solicitation No._1415-91 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No._1415-91 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] J \ v 

(List name, legal status, address and other information.) j j \ 

i s if 

.1 Architect 


.2 Consultants 


.3 Contractors 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as histone preservation’ 
requirements.) I—.. 
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| Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 

§ 1,1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 


§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, code?, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict,; 

j 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

j 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governihg such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 


§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1. 
(List name, address and other information.) 


Mark Wolfe, Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

mwolfe002@horrycountyschools.net 

843.488.6965 


§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 


I 1 


N/A 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name, address and other information.) , 


I 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. / / 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ i i ] Arbitration pursuant to Section 14,4 


1 S 
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[ Xj ] Litigation in a court of competent jurisdiction 


[ j ] Other: (Specify) 


§ 1.4 Definitions , < 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. ' I . —~„- 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or Agreements, either 
written or oral. The Contract may be amended or modified only by a Modification, The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons of entities other than the 
Owner and the Design-Builder. ' j j" j 

I j I | 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services requited to fulfill thje 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, And 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

I.. ... . _ . 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now i | 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar ] 
materials. 


§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the ; 

Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. \ 

/ \/ 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the V 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or dutiesjfbror on 
behalf of the Owner under this Agreement. However, it is specifically understood that theiOwjner (including tlie.se 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 

be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a-— 

design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. " 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. i 

S j ; 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 

extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required .. 

professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Desigh-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. J 

j ' 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential-or business 
proprietary information that is clearly marked as "confidential." 1 

• ■ •• | j 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 

adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

n 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day hnless otherwise 
specifically defined. 

j | (I 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.1 of the Design-Build Amerjdment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
(Paragraphs deleted) 

§ 2.1 [number not used] 


(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five 1 (45 !) days after the invoice date shall bear interest at the rate entered below, or ip the absence 
thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder.' 

(Insert rate of monthly or annual interest agreed upon.) I 

I N/A j I 

1 I ] 1 I 

■ 1 1 .--S i . 

| (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment-- - ~ 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General / \ 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

I. j j 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional i 

cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
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Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 


§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. . 


§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

1 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforins Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 


1 | 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations,'or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, j 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify^ the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is fequired to rerriedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 


§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

! i 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner jo 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

-.IS 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed; 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. j "\ \ /' 

j I V ^ / r‘" 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. , 

| 

! L~. ' l- 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software,, 
showing estimated percentages of completion and other information identified below: 

. 1 Work completed for the period; 

.2 Project schedule status; • / / 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

. 8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 


'! 
I 
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.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 
.12 Additional information as designated by the Owner through its project management software data 
requirements. 

• 1 
| (Paragraphs deleted) 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design tpid construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the eixtent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the W6rk,and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules , 
submitted to the Owner. j S ■ 

| j I; 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the j 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their \ 

knowledge, information and belief, the documents or services to which the certifications relate(i) are consistent.with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or j 
responsibilities beyond the scope of their services. 

I ■ i 1 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall i 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall npt be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for reviewof Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed arid 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Shbmittals with the 
requirements of the Work and of the Design-Build Documents, ! ! 

I L-, I l.,_ . 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. —’ - - -- 


§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or \ \ 

omissions in Submittals by the Owner’s approval of the Submittals. : , ] 

I ! j j 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Bfiilder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature j 

and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by ™, J 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 


AIA Document A141™- 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document Is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: “ (1666021488) 


PAPR - 003592 


approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 


§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 


§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 


i 4 __ _ 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account (hereof, but shall riot be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Otwner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent dausbd 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly jar 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party of person 
described in this Section 3.1.14. 


§ 3.1.14.2 The indemnification obligation under this Section 3.1,14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts\or Other 
employee benefit acts. j j \ V 

§3.1.15 Contingent Assignment of Agreements | j j 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner (or cause, pursuant jto 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written , 

notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements— 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the- 
Contract. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. f f t I 

- ; ! 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, tire compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
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design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 


§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

; I 


(Paragraphs deleted) i 

§ 4.4 Design-Builder’s Construction Proposal | 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarifications, 

assumptions and deviations from the Owner’s original Design Requirements] and the 
Design-Builder’s original Proposal Development Documents as proposed injthc Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; , 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial,. 1 

occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 

.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

'* } 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute tfre 

Design-Build Amendment setting forth the terms of their agreement. / \ \ , 

i i \ \/ 

i l 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents ] . | 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction ‘ 

Documents. The Construction Documents shall establish the quality levels of materials and; systems requited. [The 
Construction Documents shall be consistent with the Design-Build Documents. 


§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepare i and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. ■ 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

! 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’S best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 


§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

! ' 1 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one j j j 

(!) record copy of the Contract Documents including approved changes in good order land marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by' theDistrict 
shall also be maintained at the worksite. These items shall be available to the Architect and District whefi present at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, 5 and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an ,electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 


Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. , | j 

s •<.! j i 

' 1 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily.,., 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees, to abide 
by all applicable laws pertaining to employment including, by way of illustration 1 and not limitation, the 
following: j j S 

A. Title Vllofthe Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. i 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 


The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition js a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal i Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than ' 

$ 10 , 000 . 
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Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 


Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced yjand dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress 'of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. 

Project Key Staff -- Worksite Superintendent(s): The Contractor shall employ at? (east one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces jor subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work'of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not i change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendent(s) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives df the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. _< \ 

/ W \ / 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make' 
substitutions only in accordance with Article 6. 

i j j 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons oij 
persons not properly skilled in tasks assigned to them. 


§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. / 

/ f \ \ 

§ 5.5 Permits, Fees, Notices and Compliance with Laws f ; 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall sepure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 1 j 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 
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§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The: Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no — 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt ofsuch 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required; to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for j 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. I T .. r . T .... ,, 

§ 5.6 Allowances 


§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Desig 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amount 
persons or entities as the Owner may direct, but the Design-Builder shall not be required to em 
entities to whom the Design-Builder has reasonable objection, r ’ 

1 

pi-Build Documents 
s, and by such 
ploy persons or 

: ■ '' | 

.. ... I j 

Elementary School Allowances 


Description 

Amount 

v v, L 

! 

* J 

/ 1 

i* \ ,r 1 

1 .-A’' \ J* 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 


S ( 

1 1 

__! i., 

Owner Contingency 

$1,000,000 

! 


Middle/Intermediate Schools (PER SCHOOL) 


Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 


* ’ ‘ ’ j 

Hardware 

$ 350,000 (Materials only) 

- - . ... ...» 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 



Special Inspections 

$ 150,000 


Commissioning 

$ 125,000 

r. / \ \ 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,000) 

i 

\ 

■ t 

i ! 

i / 

t delivered at the site 

.... 1 

| 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipfnen 
and all required taxes, less applicable trade discounts; 1 
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.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

■ 1 i 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. j 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to Contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owrier may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection; to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review, Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any suph proposed person;or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Qoc'Umehts, 
in good order and marked currently to indicate field changes and selections made during cohstruction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. ! ! i 

j i 

§ 5.9 Use of Site \ ! .J i.. 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Dociiments, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching S* v x 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or \ 
a separate contractor except with written consent of the Owner and of such separate contractor; stich consent shall \ 

not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Oyrner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

I \ ] ] 

§ 5.11 Cleaning Up j 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 


AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law anti International Treaties. Unauthorized reproduction or distribution ot this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:21:10 on 08/18/2015 under Order No.0239586208 1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


PAPR - 003598 



remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 


§ 5.12 Access to Work j j 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 


§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially Similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as prbvided 
in Article 14. | S 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or othei construction or * 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each cdse shall mean the 
individual or entity that executes each separate agreement with the Owner. 


§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The ; j 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. - j j 


§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.* V 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare' a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. ^ " " - - .. 


§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective \ \ 

construction. 

I ! i 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 
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§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5,10. 


§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the r*esponsibiIity under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

I L_^.._.. .. 

ARTICLE 6 CHANGES IN THE WORK 

§ 6.1 General j ■ - —-— - 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article J6 and elsewhere in 
the Design-Build Documents. 


§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Bujlder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

> | | 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents,: and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order :or Change Directive. 


§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 


. 1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 


§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a'Change Order. 

I ? \ V 

j j \ ■ 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient! substantiating data to 

permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 


§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities t 

originally contemplated are materially changed in a proposed Change Order or Change Directive so that application , 

of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner pr Design-Builder, 
the applicable unit prices shall be equitably adjusted. ! j 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
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provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 


§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. , j 

! ! 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to tjhe following: 


Additional costs of professional services; 


.2 Costs of labor, including social security, unemployment insurance, fringe behefits required by ! 

agreement or custom, and workers’ compensation insurance; ] 1 j 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; | • I 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from thd 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and j 

.6 Additional costs of supervision and field office personnel directly attributable to the change. j 

j j j 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

/ \ v 

if \ 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of alfwork to bejperformed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such Amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted With final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion of change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
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substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior t6 execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change prder, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 


§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 


— I 


ARTICLE 7 OWNER’S RESPONSIBILITIES 1 j 

§ 7.1 General • 1 s * 1 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

; ! j 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder's schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j " ,... j 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the DesignrBuild 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

/ /"’ \ / 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding sites utilization 
where essential to the execution of the Project. | \ j 


§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zonihg, and other permits, 
licenses and inspections. j j . | { 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. / / 

I / 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work pr non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the De$ignrBuilder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may reejuesi in Writing thaTthe 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 
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§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder ?hall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests 5 and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

I [ 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 


§ 7.3 Submittals 1 j 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals, Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment of systems; pr fpr 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remam the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2,3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item js 
a component. ’ j ; 

i •... 5 t 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall [ 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7,4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s right? and 
responsibilities under the Design-Build Documents, / / " \ \ / 

II . \ V . 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wbrk.in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over of charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors] or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. \ J 


§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. j f 

i 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordancejwitfr Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 


j 


A 

\ 

, 
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Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work , • 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence artd continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of dorrecting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to fiive (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted urtdef'§ 3.1.9. 

ARTICLE 8 TIME i j 

§ 8.1 Progress and Completion j 1 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. Bjt executing th^ 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

I 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION QF THE WORK. 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks'due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the j 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

I ! 

§ 8.2 Delays and Extensions of Time | 

§8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of thb Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
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resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The' Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. ] The approved 
extension of time shall be incorporated in the next Change Order. 

I 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cijmulative) shall be! 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for; an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions bn those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five,(5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather, 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

/ \ 

§ 9.2 Schedule of Values j / ."\ \ 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Ejesign-Builder; prior to 
the first Application for Payment after execution of the Design-Build Amendment shall sufcjmitjto the Owrter a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in ’such foim 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payinent. j j 

i 

§ 9.3 Applications for Payment ... 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be . 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 

I f 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payinent on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

j ' --- 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
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entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 


§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored oh or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner'to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

j ....... 

Is ^ 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances’in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to! make 
a claim by reason of having provided labor, materials and equipment relating to the Work. ] 


§ 9.4 Certificates for Payment j ! j j 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whold or in part as provided in 
Section 9.5.1. 


§ 9.S Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the j 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build j 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the j 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree oh a revised amount, th<| 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 


.1 

.2 

.3 

.4 

.5 

.6 


defective Work, including design and construction, not remedied; 

third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; / •'% \ 

failure of the Design-Builder to make payments properly to the Architect, Consultants, Cofttrabtors or 
others, for services, labor, materials or equipment; j j j 

reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract ,$um; 
damage to the Owner or a separate contractor; j j j j 

reasonable evidence that the Work will not be completed within the Contract Tiijne, and that the 
unpaid balance would not be adequate to cover actual or liquidated damagesfor the anticipated delay; 


.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. / f 

j / 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may,? at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 
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§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

j j 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Cbntractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions 6f the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. j 1 ; 

{ I 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that th[e Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right tq 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

. „«<*■“" ’ 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

r" i ] 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the t 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

| § 9.6.7 [number not used] 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. f 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner; can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit., 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. I 

j | 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
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Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner, In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion, 


§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. | 1 

I i 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial- - 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 1"" 1 

i I r~~i 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Buildecto the Owner for Written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent !of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements ofitheDesign-Build ! 
Documents. i 

1 .. 


§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, \ j 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Worjc and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work! 

I 7 \ v \ 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. j 

§ 9.10 Final Completion and Final Payment j | . | 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly rriake such inspection: 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due untiLthe Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible of encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing’that insurance 
required by the Design-Build Documents to remain in force after final payment is currently! in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be Renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 


\ 

j 


i 
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if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed-through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balancesdue for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted; shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under temps and 
conditions governing final payment, except that it shall not constitute a waiver of claims. ? 


§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and Unsettled; \ 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; i , „ 

.4 post-occupancy services to be provided by or through the Design-Builder. 


§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time, 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to \ 

.1 employees on the Work and other persons who may be affected thereby; „ ,/ "\ \ r 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the , 

site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,, pavementi, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. j 



§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting,'danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and i 

utilities of the safeguards and protections. ] S j j 

1 ] |] 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 
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r. 


§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone) for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

f 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’siorganization, atthe site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 


§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 




§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally; 
responsible, written notice of the injury or damage, whether or not insured, shall be given tp the other party Within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable; the! other 
party to investigate the matter. j 

I. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or j 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon j 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in) 
writing. 


§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed , 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the • 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or. substance. The \ 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder hasi, 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has noj 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time snail be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. ! 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder,, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting frpfti performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
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responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 


§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

I - 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

i | 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

Si II 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered jo determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract'Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build’ Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work j j 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such L 

rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and " - 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after,theidate of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the jbesign-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice fronj the Owner to |do so 
unless the Owner has previously given the Design-Builder a written acceptance of such conditibn. The Ownef shall 
give such notice promptly after discovery of the condition. During the two-year period for correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after-receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9, 

/ 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

! i 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 




1 
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§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

j i 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation ;of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

i I 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Docilments, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be l 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made, Acceptance of Nonconforming Work may only be evidenced by written agreement Specifying the [ 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. I. . .. 


ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners Of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law,! j 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service tp ' 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to Be construed! 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

j \ \ 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and V 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes ;of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs! its obligations^ 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted'under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portiofis of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2). provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless file Architect, 
Consultant or Contractor from all costs and expenses, including the cost of defense, relatedjto Claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration 
or use of the Instruments of Service. 
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§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

1 I 

ARTICLE 13 TERMINATION OR SUSPENSION j 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment; 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantia] nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the pesign-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses Incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. j 

! I 


§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performs! prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. I 

\ .. ..... _, „„ .. n _,. I 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 

Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 

notice. i 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the. 

Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13. 1.6 be greater than the compensation set forth in Section 2.1. j \ 

j I \ ' 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 1 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period qf 30 consecutive 

days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,! or their agents or _ 

employees, or any other persons or entities performing portions of the Work under direct op indirect contract with 

the Design-Builder, for any of the following reasons: 1 -.■—— 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; . 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 

stopped; / x'"’ \ 

.3 Because the Owner has not issued a Certificate for Payment and has not notified file Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Desigh-Builder’s request, 
reasonable evidence as required by Section 7.2,7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
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portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Buijder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

j 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Dociijmefits with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder j 

.1 fails to submit the Proposal by the date required by this Agreement, or if no datejis indicated, Within a 
reasonable time consistent with the date of Substantial Completion; ;! 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; | : 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials 6r labor in 

accordance with their respective agreements with the Design-Builder; !„ ... . .. ..... . I 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or rcmedjes 6f 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice,] 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

. 1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 

Section 3.1.15; and - j 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. \ 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Sectionll3.2.2.1, the i 
Design-Builder shall not be entitled to receive further payment until the Work is finished. ; j 

i i f 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages | 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work — - ’ 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience ' 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 

Work in whole or in part for such period of time as the Owner may determine. j / \ \ 

I i > \ 

| l \ 5 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 

for which the Design-Builder is responsible; or ; 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 
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§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 


§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall r ~ i 

.1 cease operations as directed by the Owner in the notice; ► | 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, - - 
Consultants, Contractors, and purchase orders, and enter into no further Project Agreements and 
purchase orders. t j 

| a 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

I ! 1.j 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION j 

§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes' other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The' ’ 

responsibility to substantiate Claims shall rest with the party making the Claim. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract j 

in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law. 

§ 14.1.3 Notice of Claims I ,, 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner of Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or j 

Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedentto mediation in Section 14.2.1 shall not apply. / /’ '\ \ 

j { \ ' , / 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except As otherwise agreed jn 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Desigrt-BUild Documents. 

j l 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for art increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. ^——.„ 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Tithe, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

| j 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claifn shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have' 
been reasonably anticipated, and had an adverse effect on the scheduled construction. t , , ... . , 
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§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and > * 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement 

j r... 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Desi gn-Biii ld'Documents. 


§ 14.2 Initial Decision | 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between |the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising tindfer Section^ 10B and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, uhless 30 days pave 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

, t j i .. 

§ 14.2.2 Procedure L . 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will talce ofie 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: j ; 
(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, . j 
(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to fender 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 

I \ \ 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request; and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipit ofjthe response op 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part f j 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14,2.6.1. 

S 1 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. ‘ ... 
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§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 


(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contrapt, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14,1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. i 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in (he 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in j 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. j 

§ 15.2 Successors and Assigns , . j j 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-BuildjDocuments. Excepj as| 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. / /''* **\ \ /’ 

( I \ ' 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language ;of such certificates' for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder', 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate Assignment to i lerjder, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice / 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or/sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address knoWn to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality 6f BlM and/or project 
management software used by the parties for the project. 1 
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§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 


§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver-ofa right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approvaljof or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

i I.. ., 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required 1 by fhe Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful brders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with tbe appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builddr shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner'may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building Codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. j 

i I f 

1 I 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspectioh or approval pot 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangejnents for such 1 additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

' 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made - 
necessary by such failure shall be at the Design-Builder’s expense. j * 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. / "\ \ /' 

f \ 

1 j 5 

§ 15.6 Confidential Information j 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. ' ---—~ 


§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or. governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential \ 

Information as set forth in this Contract. 

< I I i 

i s 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articlesor 

(3) the titles of other documents published by the American Institute of Architects. I , 1 
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§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

I j 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

I ____ __ 

The safety and security of District staff, students and the genera! public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by thd Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants,;to the following: 


A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence tof students, parents, 
visitors, or District representatives, agents, or employees. 

C, No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy, j Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D, Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 

Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises; Such SLED . 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. j 

Promotional Materials 

1 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials; The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The'\District 
shall provide professional credit for the Architect and Design Builder in the District’s prom'otional 
materials for the Project. The Architect shall not make any representations in promcjtiorial and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

! i i 

-. *-'•.—-—i 

Drug-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-If ee programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project 

J 4 c j 

The District shall have the right to audit the books and records of the Architect to the extent that the hooks and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 

AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING; This AIA" Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' 1 Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


! 


PAPR-003619 






this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completicjn of the Agreement. 

1 .... . 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing {maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard! to 'traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. 'Fhe Workers stj designated 
shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty Shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure ofpedestrianSj students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized., 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaihing 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, § 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county* 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. ] 


Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestment.phtm(.) Consistent with Section 1 l-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you entefinto a 
subcontract, that person is on the then-current version of the Iran Divestment Act List f 

i , 

! 
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ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner arid Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed .. .... 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds j 

.4 AIA Document A141™-2014, Exhibit C, Sustainable Projects, if completed 
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.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following; 


.6 Other: 


This Agreement entered into as of the day and year first written above. 


I i 

OWNER (Signature) DESIGN-BUILDER (Signature) 


John K. G ardner, Chief Financia l O fficer! 
(Printed name and title) 


(Printed name and title) 


s ! 
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Additions and Deletions Report for 

® Tii 

AIA Document A141 -2014 

j 1 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text, Added text is shown underlined. Deleted text is indicated with a horizontal line through the’original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:21:10 on 08/18/2015. j i 

j I 




... - '1 

Request for Proposa ls No. 1415-91 _ l 

PAGE 2 1 " 

■- I I 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELIN G AN D DIGITA L D ATA 




Per "Design Requirements" published for Solicitation No. 1415-91 
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§ 1.1.7 The Owner’s design and construction milestone dates: 


rl-Design phase milestone dates: 


j 2-Sub m i ss i on - ofD es ign Build e r Proposal: 


-Phased com pletiondates: 



,4-Substantial Completion date: 


.5-Other-mHestone dates; 


Per "Design Requirements' 1 published for Solicitation No. 1 415-91 




J 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with informat ion stated Design-Builder’s Pro posall 
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Per "Design Requirements" published for Solicitation No . 1415-91 [Summary of Services Required. Article 31. 


Mark Wolfe. Executive Director of Facilities (or designee - ) 

Horry County Schools 

Facilities Department 1160 E Highway 50 

Conway. SC 29526 

mwolfe002@horrvcountvschools.net 

843.488.6965 

j 

N/A 


Functional Performance Consultan t (TBD1 



1 

■j 

i 


(Check the appropriate box. If the Own e r and D e sign Bu il d e r do not s e l e ct a m e thod of binding di s pute resolution 
b e low, or do not subsequ e ntly agre e in writing to a binding d is put e r e solution other than litigation. Claims will b e 
r e s o lved by litigation in a court of comp e t e nt - jurisdiction.) 1 

I f * 

PAGE 5 

i | 

F X ' 1 Litigation in a court of competent jurisdiction 1 __i 


•» 

\ 

\ 


l 


\ 

i 
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§ 1.4.7 Owner. The Owner is the person -er-entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construc tion or construction management, and such employees may, from time to tim e, perform variou s tasks or 


duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Ow ner 
(including these a gents and employees') has no obligation or duty to apply specialty or professional knowledge and 
skill, and sh all not be held to hav e undertaken to prov ide or perform any asp ect of the Owner’s performance of th is 
Agreement as a design profession al or specially skilled and k nowledge able construction industry member or 
construction manager, and this principle appl ies regardless of the Owner’s position titles or office division-titles, as 
may be applicable to such employees. 
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• 2.1 fnumber not used! 


1 



i i 

1 i 

,f i 

i 


Individual-OF Position Rate 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 

Forty-five (45_) days after the invoice date shall bear interest at the rate entered below, or in the absence 

thereof at the legal rate prevailing from time to time at the principal place of business of the Dfesigtv Builder. 


% N/A 



6-9- 110 of the South Carolina Code of Laws: how ev er, the Contractor shall b e required t o pfo vide mechanical' 
el ectrical, plum bing and other such permits which may be required fo r pu rposes o f ins pection at n o addi tional 
cost to the Distric t. Except for permits and fees whic h are the responsibility of the Contractor in the Contract 
Docu ments, the D ist rict shall secure and pay for necessary ap provals, eas e ments, assessments, util ity impact 
fees, permits, and such charges required for the successful com p letion of th e work. 
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§ 3.1.6 When the Own er’s Des ign Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities 1'OSF') shall de termine th e enforcement and interpretation fof al l the applic able 
codes and referenced standards on state buildings, including the District’s school facilities. / * 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the! Wprk. Qn-a m< nthl 
b asis, or - ot h e r wis e as agr ee d-to bv the Own e r and D e s i gn Build e r. As stated in the Design Requirement s, the 1 
Design-Builder shall submit written progress r e port s to th e Own e r, reports, photogra p hs of Work in progress, and 
other data to the Owner electronically, or throu gh the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 

PAGE 8 


.12 Additional information as agreed to by th e Own e r and D e sig 
through its proj e ct management software data req uir ements. 


sated bvthe Owner 


,4-Design-Builder’s work force report; 
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§ 3.1.10 Certifications. Upon the Ovvn e i 
shall include in each Application for Pay 


's written r e qu e st, th e D e sign - Builder shall obtain from Design-Builder 
nent a certification from each of the Architect, Consultants, and 


Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 

the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the —- 

documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representati onsan d statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shalllnot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documentssrequire 
Submittals until the Owner or its designee has approved the respective Submittal. 

PAGE !0 L.■ 


$4.3 intentionally not used! 


\ / 


r - k e fia. ; T 
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.1 


.2 


.3 


§ 4.4 Design-Builder’s Construction Proposal ( 

§ 4.4.1 Ijp on th e Own e r’:; issuanc e of a writ te n con se nt to proc ee d und e r S e ction 4 .3.2,th e D e sign - Build e r shall j j 
pr e par e and -su bm it- th e D e sign Build e r’ s Proposal t o the Own e r. Th e Design Build e r’ s T he Design-Bui lder’s | 
Construction Proposal shall include the following: j I 

A list of the Pr el iminary D esign-documents and other information, including the Design-Builder’s j 
clarifications, assumptions and deviations from the Owner’s Crit e ria r the Owner’s original Design 
Requi rements and the Design-Builder’s o rigin al Proposal Developmen t Documents as pro posed in - 
the Owner’s procurement leading to this Agr eement upon which the Design-Builder’s Proposal is 
based; 

The proposed Contract Sum, including the compensation method and, if ba sed-up o rrthe Cost of th e 
W o rk p lu s a f ee , a writt e n stat e m e nt of estimat e d co s t organ ized b y trad e categorie s , allowances, 

'['he proposed date the Design-Builder shall achieve Substantial Comp le t i on; Cdrnpl’etion (or phased 
beneficial occupancy, if applicable and a cce ptable to the Owner): i ! 

- . II.J L 

.6 The date on which the Design-Builder’s Con struction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. ,/ 

i f 

j | 

8 5.1.2, 1 The Design- Builde r shall sub mit thr ee c opies of all Constru ction Do cuments prepared arid submi tted to 
Regulatory Agencie s as a porti on of the permit ting and a p proval process for this work. 
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Maintenance of Recor d Drawings: The C ont ractor shall maintain a t the worksi te one 
£1) r ecord co py of the Contra ct Document s including approved changes in good order and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the works ite. These items shall be available t o the Archite ct and Dis trict when present at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitat ion, plumbing, electrical, mechani c al, and all 
systems, such as fire and security systems, incorporated into. the w ork. The Contractor shall furnish an electronic 
and_paper copy of record drawings of "as-built" detail t o the Architect at fi nal completion -of all work, excluding 
punch list items as required by the Contract Documents. j 1 , . , 

Professional Certifications: When professional certification of performance criteria for 'materials, systems, or 
equip ment is required by the C ontract D ocuments, the District sha ll be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 1 ( 

j.| 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
D ocuments, includ ing any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspecti ons by t he Wor ksite Superintend en tfs'). j j 

j [ [ 

1 . Compliance with Em ployme nt Laws: B y enteri ng into a Contract Agreement, the Contra ctor agre es to abide 
by all applicable laws pertainin g to employmen t i ncluding, by wa v o f illustrat ion and not limitation, t he followin g: 

A. Title VII of the Civ il Rig hts Act of 1 964. as mav be amended. ; 

B. Age Discrimination in Employment Act of 1964. as may be am ended. 

C. Title I of the Americans Disabilities Act o f 19 90. as mav be am ended. 

D. Equal Pav Act of 1963. as mav be ame nded. 

E. Fair Labor S tand ards Act as mav be amende d. 

F. South Carolina Wages Act . Code 37-10-1 0 et seq.. as m av be am ended. j 

G. South Carolina Worker’s Compensation Act Code 42 -1-10 e t se q.. as may • be amend ed. 

I " ' ' - 

The Contractor shall not discriminate against any e m ployee or applic ant fo r em ployment beca use of race . j 

religion, color, s ex, ag e, handicap, or national origin exce pt when suc h conditio n is a bona fide 
occu pational qualific ation reasonabl y nec essary for no r mal operati on s of the Co ntra ctor. The Contra ctor, in 
all s olicitations or advertisements for employe es, shall state th e Contractor is an "Equal Opportunit y 
Em ployer." The Co ntra ctor agrees to post in conspicuous place s , visible to emp loyees and appl icants for 
emplo yment no tices setting forth the p rovisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or pur chase agreement of more than 

£ 10 , 000 , f / \/ 

I \ v , 

Employme nt Taxes and Benefits: The District shall n ot withhold from the co ntra ct payments any Federal or 
State income taxes, or any employm en t-related tax es normally withheld on the District’s etn pf ovees. Fu rther! the 
District shall not provide any employment related insurances or oth er benefits such as worker's compensation for 
the bene fit of any Co nt ractor, subcontractor or supplier emplo yees. L,.„_ , „J { 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, ariddedicated Project 
Mana ger to t he project a nd-i dentified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Docume nts and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided lab or to ensure th e continual p rogress of the work to meet the 
substantial compl etion date. The Contractor shall not change the Project Manager i dentified in the Sc ope of Work 
(Exhibit A) or t he du ties and status of the Project Manager during the course of the project wit hout a pproval of th e 
District. 

““ I j 

Project Key Staff — Worksite Superintendent^: The Contractor shall employ at idastjone (1) full-time, 
competent Worksite Superintendent and, if requi red bv the Contract Documents, an additional part-time or 
full-time, com p etent secondary Worksite Su peri ntendent if expedient for the size and scope!of the project. Exhibit 
A identifies the Worksite Superintendents), No less than one (T) Worksite Superintendent shall be in attendance 
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a t the worksite at all ti mes durin g performance of any work by the Con tr actor's own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the se co ndary Work site Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identi fied in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcont ractors and s uppliers. 

Worksit e Communications: The Project Manager and W orksite Supcrint endentfsi are representatives o f the 
Design Builder and communications given to them, either orally or in writing, shall be as bihdi rig a s if g iven to the 
Principal of the Design Builder. I 
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§ 5.5. t Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
b uil d i ng p er m it-as- well as any other permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Docum e nts. 
Documents fas referenced in Appendix BV Items covered by allowances shall be supplied for such amounts, and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 


_ Description 

Furniture _ 

Hardware _ 

HVAC Controls 

Fire Alarm System _ 

Playgrounds _ 

Special Inspections _ 

Commissioning _ 

Owner Contingency 


Elementary S cho ol Allowances _ 

_ Amount 

_ $ 1 . 000.000 _ 

$ 250.000 (Materials onlvl 
$ 500,000 _ 

_ $ 600.000 _ 

_$ 350, 000 (Equipment and mule 

_ $ 150.000 _ 

$ 100.000 _ 

_ $ 1 . 000.000 _ 


__ Description 

Furniture _ . 

Hardware _ 

HVAC Controls 
Fire Alarm System 


Special Inspections 
Commissioning 
Owne r Co ntingency 


Middl e/Intermedi ate S chools (PER SCHOOL) 
_ Amount 

$1.500.000 (except Soca stee Middle : 

_ $ 350,000 (Materia l s onlvl _ 

$ 650.000 


£1.250.000) 


150 000 (Intermediate school onl 

$ 150.000 _ 

$ 125.000 _ 

$1.500.000 (except Socastee Middle 


liddle = $1.250.000) 
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§ 5.7.2 If the Design-Builder ch anges desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contra cto r or design professional identified by the 
Design-Builder in its Request for Qualifications response, the D esign-Builder shall notify the Owner and provide the - » 

name and qualifications of the p roposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. Ifthe ijej e oted-per s on or 
e ntity was r e asonably - capabl e of performing - the Work, - the Contract Sum and Contract Time shall be increas e d - or 
d e cr e as e d by the difference, if any, occasioned by auch change, and an appropriate Change Ord e r shall be issu e d 
b e fore comm e nc e ment of tho substitut e p e r s on or e ntity’ s Work, Howev e r - , - no incr e as e in th e Contract.Sum or 
Contract - Time shall - b e alk>w e d - for such change unless the D e s i gn ' Builder has act e d-promptly’and r e sponsively in 
s ubm i tting nam e s as requir e d. 

S 


The- In addition to any Owner requirements to k eep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections madeiduring constriictidn, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owrier in accordance with 
Section 9.10.2 as a record of the Work as constructed. ] j 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contract or(s) for costs the Owner incur s th a t ar e 
payable to a s e parate contractor and other contractor(s). respectively , incur because of the Design-Builder’s delays, 
improperly timed activities or - d e f e otiv e -eo ns t ru otion. Th e Own e r slw l l - b e r es pon si b le- to - t he- D esi gn Builder far C03t3 
the Design- Bui l d e r in cur s b e cau se of a s e parate contractor ’ s- d elays. tmproperly timed activities, damage to the 
Work or defective construction. 
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'„, v 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided tha t costs of pr emiums, permits, an d taxes th at are based on marginal additions 
to an existin g sum o r q uantity may all be reaso nably estima ted subject to correction at the time of 
Final Payment or oth er agreed time when the actual costs of the mar ginal additions can be determined 
or mutually agreed upon: and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. ,, 

Allow ab le O verhead and Profit Charges: Ad ditional over head and profit attribut able to the chan ge in contra ct 
pricing shall not exceed the following: [ * j 

A. For work perform ed by the Contractor’s own forces, a maximu m of t en percent (10%) of tire allowable direct 

costs or the unit pricing negotiated at the time of award. ] j 

B. For work performed bv a subcontractor’s own forces, a maximum of ten perc ent (10%) bf the allowable direct 

COStS. | . 

C. _ For work performed bv a subcontractor, overhead and profit of a ma xi mum of five percent (5%) is 

allowable by the Contra ctor for administratio n of the s ub-contract. 

Retainage: The District requires a retainage of th ree and one-half percent (3.5%) of the total contract price, as m ay 
be amended bv any approved Chanee Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract A zreement and payable at the time of final payment after a) full com pletion of all work: to be eerformed 
and all requirements established in the Contract Agreement and acceptance bv the District, b) submittal o f all 
cl oseout documents, and c) submittal of an affidavit of payme nt o f debts/claims, if requested by thd’District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld.__As a condi tion of the contra ct no more than three and one-halfperbent (3.5%) shall 
be retained from the p ro gress pa yments of any subcont ractor bv the Co ntractor until final completion of that portion 
of the w ork. Prompt payment of retaina ge to all subcontractors at final completi on of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work bf ariv 


1 

j 

i 

1 


\ 

l 

! 

i 

; 

i 
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subco ntractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and t he Co ntr actor has not requested payment for such disputed amounts to date. Such amo unts in dispute 
shall be identified o n the Contracto r’ s affidavit of payment of debts/claims submitted with fi nal documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaluate, give notice of or enforce mechanic’s 
li e n rights. Such information shall include a eorr ee t - s t at e ment of the r e oord legal title to th e prop e rty -e n - wh i ch th e 
Proj e ct is locat e d, usually r e ferr e d to as the -s it e- , and th e Own e r’s int e r es t th e reim give no tices of project 
commencement and take other action to protect the integrity and exclusivity of th e project payment bondfsj. 


§ 7.2.3 The Owner shall promptly obtain eas e m e nts, zoning varianc es , easements and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. j 

1 I ! | 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land devel opment, zoning, and 
other permits, licenses and inspections. 


i L_. I |. 

\ 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereaft e r, the D esi gn - Bu il d e r 
m a y on l y requ es t such e vid e nc e if (1) th e O wn e r fai ls to mak e p ay m e nts to th e T) e si g n Build e r as th e D e s i g n Bui ld 
Dooum e nt s- r e quir e ; (2) a chang e in th e Work mat e rially oh an g es- th o Contract Sum; or (3) th e D es ign Build e r 
iden t i fi e s in writ in g a r e asonabl e conc e rn regarding th e Own e r s-a b il ity to mak e payment when du e . Th e Own e r j j 
shall furni s h s uch e vid e no e as a condition pr e ced e nt t o comm e nc e ment or continuation of the Work or the port i on, of ; 
th e Work aff e et e d - by a mat e r i al chang e . Aft e r th e Own e r furni s h es th e e v i d en c e , th e Ow n e r shall not mat e r i ally vary j 
such financial arrang e m e nt s without prior notice to th e D e sign Build e r. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its d esig nee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 
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V 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents,' 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue I j 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to othjer 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall beIssued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For W o rk on the critical path to beneficial o ccupancy of the 
Project (or defined component thereof) th e ten-dav period referenced herein is reduced to five (51 days during th e 
60 days prior to substantial completion as show n on the last schedule properly submitted under S 3.1.9. 

/ / 

/ / 


§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINA L COMPLETION! OF THE WORK, 


Tie 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant dama 


hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 


incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 


use of alternate sites for the educational program: dis ruption of class lo cations : disruption of athletic p rogram: 
disruption of public service activiti es planned for the pro ject: l oss of rental of th e project: security risk s due to 
comingling of project workers with additional pe rsons on and near the site: additional safety risks of eq uipment, 
vehicles, and unfinished work on the c ampus du ring the academic term: general disruption of the teaching and 
learning process due to project activities durin g the a cademic term: moving equipment during the Academi c term 
when students and full staff are present: harm to the Owne r’s reputation and established goodwill among the 
communitv. parents, students, and staff due to late delivery of the project; loss of student morale ahd academic 


performance due to the ongoing Work during the academic term: harm to the O wn er's public d elations: disruption 
and inefficiency of the man agement of all the Owner’s facilities and other current constructiori projects. The 
measurement of such da mages is difficult. A ccord ingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not S ubstant ially Complete beyond the Contract Time all owed! for Substantial 
Completion, liquidated damages of $1000 will be due f rom th e Design-Builder to the Owner; i for- each d ay the 
Work is not Finally Complete beyond the Contract Ti me allow ed for Final Completion, liquidated damages of $500 
will be due from the Desi gn-Buil der to the Owner. j j 
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§ 8,2,3 This-&eetion 8.2 < 


8 8.2.3 W ea ther Delays: When adverse weather c ondit ions are the basi 

re quest sh all be documented bv data substantiating th e weat her co nditio ns a! were ab normal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternat 


work unaffected bv the weather could not have be en done: and cl had an adverse effect on th e c onstruction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 


every effort to mitig ate t he potential effect of the weather o n the construction schedule including, but not limited to. 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 


within the work w eek, or other s uch act i ons. Such time extension request shall be i n writing and submitt ed t o the 
District for approval within ten (101 days from the end of the event causing the impact on the construction schedule. 
An extension o f time not requested withi n the appropriate time period shall not be considered. The approved " 
extension of time shall be incorporate 




8 8.2.4 Anticipated Weather Delays: A total of five (51 days per calendar month (non-cumulativel shall be 
anticipated bv the Contractor as "adverse we ather.” and s uc h time shall not be considered justification for an \ 
ext ension of time. Such anticipated adverse weathe r d ays are established only for normally s ch eduled work daVs. 
excluding Saturdays. Sundays and major holidays, u nl ess such adverse weather conditions o n tho s'e days are severe 
enough to i mpact the scheduled work on the following work day. If adverse weather days befoanathe five (§1 days 
anticipate d are substan tiat ed and the Contractor could not m iti gate the im pact of the additional adverse weather j 
days, an extension of time may be allowed only to the extent of the ac tual impact on the last approved construction 
schedule and only to the extent of one (11 fu ll dav of extended time for each full wo rki ng day of adve rse weather* 
conditions which prev ented a fortv-hour work week within a se ven f7! dav calendar week. Airequest for adverse 
weather extension shall not be allowe d after the date establishe d for substan ti al completion. 
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1 j 

The Owner shall, within seven -twenty-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
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notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. 


repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


PAGE 23 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If - t he- D esi gn Bu i ld e r fails to 
furnish su e h e vid e nc e within seven days, th e Owner shall have the right to contact the Architect, (Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, except as may oth e rwi se be requir -e d - by laW. Contractor. 



[number n ot used! 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 1 

separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occu pancy permit 
issued by the South Carolina Offi ce of School Facilitie s and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Dcsign-Buildei- will prepare for 
the Owner’s signature an occupancy permit issued bv the South Carolina Office of School Faqilitifes and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial; 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance^ heat, utilities,! 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items onl thej list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 
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failure of the Work to comply with the requirements of the Design-Build Documents; or 
terms of special warranties required by the Design-Build Doeum e nt s . D ocuments: / 
post-occupancv services to b e provide d bv or through the Design-Builder, j J 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered'before ” .. 
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or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e y e ar - two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the one year two-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. \ ; 

| | II 

§ 11.2.2.2 The one-year^two-year, period for correction of Work shall be extended with respect! to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the Actual 
completion of that portion of the Work. » 1 j | 

§ 11.2.2.3 The o n e-yeap-two-year period for correction of Work shall not be extended by corre'ctive Work performed 
by the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect tp 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e year 
two-vear period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the- 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with i 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be; 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of No nconforming Work may only be evidenc ed by writte n agreement specifying the 1 j 
nonconformity and the Ow ner’ s informed consent to accep t it. Nonconforming Work shall not b ecom e accented 
Work by inaction or implication. I L - 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. I#4he 
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§ 12.3.X The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other - th a n the default of the Owner or in the e vent th e Design Builder’3 
Archit e ct, Consultants, or Contractors terminat e t h e i r - agre e m e nts with - th e D e sign- Build e r for - cau se , to obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor Math the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third-person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

I i 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owher releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to the ext e nt 


Section li-M-The-terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. j [ _[ |„ 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t er m i nation, tog e th e r with R e imbursab le Exp e ns e s th e n du e t e rmination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In fro event, 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. J ; 

i 

J i , 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefifr -profit on that e xecuted Work, and costs incurred by reason of such 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages i 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder . 1 If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner.; The obligation foi) 
such payments shall survive termination of the Contract. C ontract an d are expressly included in the performance of 
the Work covered by the Desi gn-Builde r’s performance bond. j 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive,, 
payment for Work executed, and costs incurred by reason of such termination, along with - r e asonabl e ov e rh e ad and 
ore fit on the Work not e x e out e d. termination. / / 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action,. 

whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Sectibn 1.3, Within the time 
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period specified by applicable law , but in any ca se not - mor e than 10 y e ars after the date of Substantial Completion 
of th e Werk - .-Th e- Ow ne r and D e sign - Build e r waiv e all claims and caus e s of action - not comm e nced in accordance 
with-tbis-Section-ldr 1 .^ law. 
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.2 


damages incurred by the Design-Builder for principal office expenses including the 1 compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the WerkrW ork and oth er wise available under this 
Agreeme nt. I L.... 
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§- 1 4 .2. 8 If a Claim r e lates toor - is th e subject of a mechanic’s li e n, th e party asserting such Claim may proceed in 


l i f j 

§ 14.3.2 The parties shall endeavor to resolve their Claims by med i ation whk h- , unl ess the parti e s t m t b t nU y- agr ee 
otherwise, - s h a ti-be- admini s ter e d - by the A mer i can - Arbitration As s ociation in accordanc e w i th i t s Co nstruction 
I ndu s try M e diation Procedur e s in e ff e ct on th e d a t e of th e Agr ee m e n tr A r e quest for mediation shall b e mad e in 
writ in g ; - d e liv e r e d to t h e o the r party to th eCen t rae t, and fi le d w ith t ho- per3on or e ntity adm i n is ter i ng the -mcdiation. 
The request -may bemade c o n cur rently with th e filing of binding di s p ut e resolution proc e eding s but, in such event; 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order.I f a n ar b itrati o n proc ee ding is stay e d p ursuant to thi - s S e otion4 4 . 3- 2 - , the pa rtie s may 
non ethel ess proceed to th e s ele o ti on of th e arbitrator( s ) and agr ee upon a -s eh e du le for l at e r proc ee din g s . 




§ 14 . 4 Arb i tr a t i on 

§ 14.4.1 If t h e- parti e s hav e s e l e ot e d arbitration a s th e m et hod for binding di s put e re s olutien -i n -See tion 1.3, any 
C l a i m -subj ect - to, but not r es o l v e d by, m e diat io n shall b e s ubj e ct to arbitra t ion which, un les s t h e p a r t i esHtnutuaUy 
agr ee oth e rwis e , shall be administer e d -b y th e Am e rican Arbitration Association in a cco rdanc e with its Con s truction 
■ Indust r y - A rbitrat i on- Rules in eff e ot on th e dat e of th e Agr ee m e nt. A demand for arbitration shall b e mad e in w ri ti ng ; 


de li vere d to the other party to th e C o ntract, and-fri e d with th e p e r -s on - or - entity administ e ring th e nrbitrnt i en -T fr e 


party filing a notice of demand for a rb itration must assert in th e demand all Cl aims -then- known to t hat party on 


which arbitrati o n is p e rmitted to b e d e mand e d. 


: demand for arbitrat i on shall be made no earli e r than conourr e ntly - with the filing of a r e qu es t for 


mediation, but in no e vent shall it b e mad e aft e r th e dat e wh e n th e in s titution of legal or e quitabl e proc ee ding s b i a sed 
on th e Claim would b e barred by the applicable statut e of limitation s or statut e of r e pose. For Statut e of limitation s- er - 
statute of r e pos e purpos e s, r e ceipt of a writt e n d e mand for arbitrati on by th e p e r so n or e ntity administ e ring - th e 
arbitration shall constitut e th e in s titut i on of legal or e quitabl e proc ee dings bas e d on th e Glairm 

§ 14.4.2 The award r e nd e red by th e arbitrator or arbitrators shall b e fina ly- and ju dgm e nt may be e nt e r e d upon it in 
aooordance with applicabl e law in any court having jurisdicti o n /' -. 

§ 14.4.3 The foregoin g agr ee m e nt to arbitrate, and other agr ee m e nts to arbi trat e wi th an additionahp e rson - or entity 
duly - cons e nted to by parties to the Agr ee m e nt, shall b e sp e cifically e nforceabl e und e r applicabl e law in any court 
having jurisdiction th e r eof- , I 

| > 

§-4b4r4- Gonso ll dat i on or Joind e r 1 — . 

§-44444 Either party, at its sole discr e tion, may consolidat e an arbitration conduct e d under this Agr ee ment with 
any oth e r arbit r at i on to whioh it is a party provid e d that (1) the arbitra ti on agr ee m e nt gev e m i ngth e other arbitration 
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The Contract shall be governed by the law of the place where the Project is leeate d except that, if th e-ptH ties have 


Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be es ta blished by ac kno wledgements a n d responses exchanged via 
electronic comm unica tions suc h as el ectronic mail or any internal mess aging functio nality of BIM an d/or project 
management s oftware used bv the parties for the pr oject. ,,, " I 
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Conduct of the Architect’s Principal. Employees. Agents and Represent 


_ The safety and security of D istrict staff, students and the general public are of utmost priority to the 

District. To that end, the Architect shall b e r esponsib le for ensuring c o mpliance bv the Architect and any 
employees, agents or representatives of the Architect, incl uding all Design Consulta nts, to the .foilowingt. 

/ \ 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether of not there is an 


No drugs, alcoho l, kni ves, firearms o r other weapons o n District property, whether of not there is an 
existing occupied buil ding. I | ' ,. t 

No f raternizing with, threats to, or use of abusive o r profane language in the pr esence of students, parents, 
visitors, or Distric t representatives, agents, or emplo yees. 

No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occu ren ce to the in dividual res ponsible 
and/or the Architect f or whom the individual is a Princ i pal, employe e, agent, o r rep resentative. 

Secure SLED (State Law Enforcement Division! criminal background checks on all the Architect’s 
Principals, employees, age nt s, and representatives perform i ng work on District property and contractually 
require the same of all Design Consultants, th eir employees, agents, and representatives. No employees, 
agents or representatives of th e Architect and Design Consultants having committed viojent crimes, c rimes 
against children, or crimes of moral turpitude are allowe d access to the District’s premises/Such SLED 
crim inal background checks shall b e maintained on file in the offices of the respective Architect a n d Design 
Consul tant and made available to appropriate District personnel or the District’s legalicounsel immediately 
upon request. ] ! 


Promotional Materials 
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The Design Builder shall have the right to include photographic or artistic representations of the design o f 
the Project among the Design Builder’s promotional and professional materials. The Desi gn 
B uild er shall be given reasonable acc ess to the completed Project to make such representations. The Dist rict 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any r epresentations in promotional and professional 
materials other than t he identifica tion of the Dist ri ct without the D istrict’s a pproval of the written copy prior to 
submission, printing and distribution. T his condition shall survive termination or c om pletion iof this Agreement, 


Drug-Free Workplace 

The Architect and the Architect’s Desig n Co nsultants shall be responsible for initiatihg, maintaining and 
supervising all drug-free programs in connection with the performance of thi s Agreeme nt. The df ug-free programs 
shall conf orm to Title 44. Chapter 107, § 44-107-10 through $ 44-10 7-90 of t he Sout h Caroling Cod e of Laws as 
mav be a mended. L„j 


Right Audit Project 


M 


The District shall have the right to audit the books and record s of th e Archite ct to the extent that t he bo'oks 1 and 
records relate to the performance of this Agreement and shall in c lude all pricin g and Change O rder (Attach ment 
E) data. Such books and records related to the work covered under this Agreement sha ll be m aintained by 
the Architect for a period of no t less than three (31 ye ars from the date of final pay ment to the Archite ct under 
this Agreement. This requirement shall also ap pl y to any Des ign_C onsultants per forming services under t he 
Architect’s direction. 

The Offi ce of Ge neral Services of th e State of South Carolina, or any auditor under contract with the District has 
the right t o audit the Archite ct’s records related to any Project incorporated under this Agreement during the time , 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project We i 
available for inspection at the location specified bv the District w ithin sev entv-two (72) Hours of riotificatiori at 
no additional cost to the District. This requirement shall survive termination or completion df the Agreement, j j 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedest rian or vehicl e traffic except as approved b v the D istrict a nd the South Carolina Department of 
Transportation, The works ite sh all be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedest rian areas and reduce to a minimum any haza r d to traffic or pedestrians . 
The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI,of U.S . 
Department of Labor. Federal Highway Administration. Manual on Uniform Tr affi c Control De vices for Streets 
and Ifighways_fWashington. DC; GPO) as m av be amended, to facilitate traff i c control on public roa ds, streets, or 
highways when work performed obstructs publ ic traffic. W hen such traffic areas are obstructed to any extent by 
work in progress,^workers equipped with flags shall direct vehicle and pedestrian traffic . The'work ers so desi gnated 
shall not be assigned any other duties while engaged in directing traffic. 

I | i i 

Safety Designee: The Contractor shall d es ignate a competent individual at the worksite Whose duty 'shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards and 
re quirements. The com pete nt individual shall serve as spotter where there is expos ure of pedestrians, students, 
parents, or visitors to falling debris and, in ad dition , shall ensure on a daily basis that all fencing or other safety 
barriers are in a n upright position to p revent ingres s a nd egress to "la y down " areas or w ork a reas by unautho rized 
individuals. /' .. .... 


A 


Licenses a nd Perm its: During the farm of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licen ses (including professional licenses, if anj /). permits. 
inspections and related fees for each or any such licenses, permits and/or inspect i ons required;bv state, c ounty. 
city or other gover nment entity or unit to accomplish the w ork specified in this solicitation and the contract. 

_ Iran Divestment Act: The Iran Divestment Act List is a list published bv the [State! Board pursuant to 

Section 11- 57- 310 that identifies perso ns engaged in investment activities in Iran . Currently, the list is available at 


\ 

\ 
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the following URL: http://procui-ement.sc.gov/PS/PS-irandivestment.DhtinO Consistent with Section 11-57-3 lOI’B'). 
the Contractor shall not contract with any person to perform a part of the Work, if. at the ti me you enter into a 
subcontract, that person is on the then-current version of the Ir an Divestment Act List 
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John K. Gardner. Chief Financial Officer 




I I 
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